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Executive Summary

About OBSI

The Ombudsman for Banking Services and Investments (OBSI) is a national, independent and
not-for-profit organization that assists consumers and investment firms/banks to resolve financial
disputes that they could not resolve on their own. OBSI offers its services in both official languages
and is free to consumers. OBSI responds to inquiries from consumers, conducts investigations
and shares insights with regulators, stakeholders and the broader public.

In accordance with OBSI’'s Terms of Reference and the Memorandum of Understanding
concerning oversight of the Ombudsman for Banking Services and Investments (MOU) between
the Canadian Securities Administrators (CSA) and OBSI, OBSI is required to submit itself to an
independent evaluation of its operations and practices for investment-related complaints every
five years. The MOU is attached as Appendix “A” to this report.

The last independent review of OBSI’s investments mandate was in 2016 (the 2016 Review), and
the report prepared by Deborah Battell and Nikki Pender dated May 2016 (the 2016 Report) is
referenced throughout this report. OBSI’s investments and banking mandates are being reviewed
separately, and this report concerns the investments mandate only, along with broader
operational issues, such as OBSI’s governance, which cut across both mandates.

Background to the Evaluation

After an RFP process was undertaken, the Board of Directors of OBSI appointed Professor
Poonam Puri to be the independent evaluator, a decision accepted by the CSA in consultation
with the OBSI Joint Regulators Committee (JRC). Assisting Professor Puri is Dina Milivojevic.
Bios can be found in Appendix “B” to this report.

The evaluation focuses on OBSI’s investments mandate. The purpose of the review is to answer
the following questions:

1. Obligations under the MOU: Whether OBSI is fulfilling its obligations as outlined in the
Memorandum of Understanding (MOU) between the Participating CSA Members and
OBSI; and

2. Operational Effectiveness: Whether any operational, budget and/or procedural changes
in OBSI would be desirable in order to improve OBSI’s effectiveness in fulfilling the
provisions of the MOU and/or recognized best practices for financial services ombudsmen.

With respect to operational effectiveness, the report is required to set out analyses and
conclusions including:

1. A report on progress towards the recommendations from the previous independent
reviews;

2. A high-level evaluation of OBSI’s operations with reference to its terms of reference,
internal policies and procedures, fairness statement, and loss calculation methodologies.
A detailed assessment of loss calculation methodologies employed by OBSI is not
required;

3. A high-level benchmarking exercise that compares OBSI to other financial services
ombudsman schemes or equivalent in comparable international jurisdictions both




operationally and with respect to OBSI’s general organizational approaches to matters
such as accessibility and transparency;

4. An analysis of OBSI governance, including particular reference to stakeholder
representation on OBSI’s board of directors; and

5. An analysis of the reasons for settlements below amounts recommended by OBSI.

The evaluation involves a review of:

1. investment complaint case files completed between November 1, 2018 and October 31,
2020 (the Review Period);

2. current operating policies and procedures, including any changes made between
November 1, 2015 and October 31, 2020 (the Five-Year Period); and

3. third party evaluations, financial audits and internal self-assessments completed during
the Five-Year Period.

The independent evaluation Terms of Reference are attached as Appendix “C” to this report. As
the Terms of Reference have overlapping requirements (between parts (A) the MOU and (B)
operational effectiveness) the elements have been combined into one set of factors that we used
to assess OBSI. Similarly, developments since the 2016 Review and international comparisons
are woven into the general text, although conclusions are drawn in the sections 14 and 15.

Evaluation Process

We undertook four main activities to complete this evaluation: file review, stakeholder and OBSI
consultations, desk review and governance review. We summarize each below.

1. File Review — We reviewed 75 investments files, which were selected randomly and on an
anonymized basis, with a proportionate sampling of each different outcome that is possible in
OBSiI files.

OBSI categorizes its cases based on complexity. We considered files at all three levels of
complexity: A (most complex), B (medium complexity) and C (least complex). We reviewed 29 A
files, 32 B files and 14 C files. We also reviewed 12 files that went through reconsideration (a
process described below).

2. Stakeholder and OBSI Consultations — We conducted extensive interviews with 27
stakeholders, including banks, industry groups, consumer groups, the Consumer and Investor
Advisory Council (CIAC) of OBSI, the board and senior leadership of OBSI, staff of OBSI
(including investigators), and consumers who have had cases before OBSI. We met with every
stakeholder who expressed an interest in meeting with us in connection with this review.

We also received 12 written submissions that were specific to OBSI’s investments mandate and
four that addressed both OBSI’s investments and banking mandates in response to the Request
for Comment. We also received research materials, small notes and other helpful materials from
numerous individuals and organizations.

3. Desk Review — We conducted a significant review of OBSI’s policies, procedures and other
internal materials. These included:

1. policies, procedures and memos pertaining to various topics including accessibility, fee
allocation, privacy, enterprise risk management, as well as OBSI’s whistleblower policy;




2. training materials for investigators on various topics including suitability, loss calculations,
account transfers, apportioning responsibility to a consumer for contributory negligence,
fee disclosure, account transfers, etc.;

3. internal reports; and

4. consumer and firm survey reports.

4. Governance Review — We conducted a governance review of OBSI, including interviews with
most of OBSI’s directors and management, a review of governance policies and procedures, and
consultation with external stakeholders.

Evaluation Framework
This evaluation has been conducted taking the following standards and requirements into account:

1. MOU between the CSA and OBSI;

2. International Network of Financial Services Ombudsman Schemes Network March 2018
Guide to setting up a Financial Services Ombudsman Scheme (the INFO Network Guide);

3. The World Bank’s 2017 Good Practices for Financial Consumer Protection;

4. Report produced by David Thomas and Francis Frizon for the World Bank: Resolving
disputes between consumers and financial businesses: Fundamentals for a financial
ombudsman;

5. 1SO 10003:2018 Quality management — Customer satisfaction — Guidelines for dispute
resolution external to organizations; and

6. British and Irish Ombudsman Association: Guide to Principles of Good Complaint
Handling.

Conclusions

Overall, we found that OBSI met and exceeded its obligations under the MOU. We were
impressed by OBSI’s handling of cases. In particular, we found that:

1. OBSI dealt with complaints in a timely manner;

2. investigators were able to identify key issues in a complaint and requested additional
documents where necessary;

3. investigators were skilled at conducting interviews and assessing credibility;

4. investigators kept the parties apprised of progress in the investigation, were candid with
the parties about the merits of the case, and explained their views well and as early as
possible;

5. OBSI’s reasons were fair, proportionate and explained in plain language; and

6. OBSI’s conclusions flowed from the evidence.

That said, we make certain recommendations in this report for improvement as they relate to the
six areas above.

As well, we note that OBSI has made significant improvements in its operations since the 2016
Review. During the Five-Year Period, OBSI undertook projects to improve its service delivery,
upheld standards of fairness and impartiality and closed investigations in a timely manner. Of
particular note, OBSI managed its highest ever case volumes during the COVID-19 pandemic
without delays in completing investigations.




As with the 2016 reviewers, we found that OBSI’s inability to universally secure redress for
consumers through the name and shame system continues to limit its effectiveness, as it provides
an economic incentive for both parties to settle for amounts below OBSI’s recommendation. As a
result, we believe that OBSI should be given authority to render decisions that are binding on the
parties to its process. This is consistent with international best practices and would bring more
legitimacy to the system.

We also found that there is room to improve the current Protocol for Handling Systemic Issues,
as the current system defines “systemic issues” too narrowly and leaves consumers wondering
what happens to systemic issues after they are identified.

On the whole, we wish to commend OBSI for its success over the Five-Year Period, and hope
that the organization is given the opportunity to live up to its full potential through the granting of
binding authority.




1. CONTEXT IN WHICH OBSI OPERATES

OBSI plays a crucial role in the Canadian capital markets, offering its services in both official
languages, free of charge to consumers who have complaints against their investment firms. It is
a useful alternative to the legal system, providing a quicker and less formal dispute resolution
process than traditional civil litigation through the courts.

In assessing OBSI’s performance, it is important to keep in mind that OBSI has a specific mandate
and purpose, and that it is one institution among many in a complex and evolving system. In our
discussions with stakeholders, we found that many of the criticisms we heard about OBSI were
not based on what OBSI currently is, but what a particular stakeholder thought OBSI should be.
The most common example were criticisms against OBSI based on its lack of binding authority.
We also heard criticisms about OBSI helping complainants articulate their complaints, even
though this is expressly permitted under OBSI’'s Terms of Reference, and is a fundamental
function of a financial services ombudsman. While we understand that different groups may have
different ideas about the ideal role of OBSI in the Canadian capital markets, we have assessed
OBSI’s performance against its current mandate.

Below we briefly summarize OBSI’s history, the regulatory framework governing OBSI, its status
as a financial services ombudsman and various initiatives to modernize the Canadian capital
markets that may have an impact on OBSI and its efficacy in the near future.

1.1 History

OBSI was founded in 1996 as the Canadian Banking Ombudsman. It initially only reviewed
complaints by small businesses against nine participating banks. In 1997, OBSI’s mandate was
expanded to cover unresolved consumer complaints against its participating banks. During this
early period, OBSI provided assistance with unresolved complaints relating to banking, securities
and insurance for participating banks.

In 2002, all members of the Investment Industry Regulatory Organization of Canada (IIROC) (then
the Investment Dealers Association of Canada) and the Mutual Fund Dealers Association (MFDA)
were required to join OBSI, and OBSI’s mandate was further expanded to include 450 investment
dealers, mutual fund dealers, and investment fund companies. To reflect this expanded mandate,
OBSI changed its name from the “Canadian Banking Ombudsman” to the “Ombudsman for
Banking Services and Investments”. Many federally regulated trust and loan companies, as well
as members of the Investment Funds Institute of Canada (IFIC), also joined OBSI during this
period.

In 2012, the CSA proposed amendments to National Instrument 31-103 (NI 31-103) to require all
registered dealers and advisors outside of Québec to use OBSI as their dispute resolution service.
The amendments took effect in 2014, resulting in OBSI's membership more than doubling, to over
1,400 participating firms.

According to OBSI's annual report for 2020, OBSI had 1,248 participating firms on the
investments side, comprised of:

1. 692 portfolio managers (PMs);

2. 248 exempt market dealers (EMDs);
3. 170 IIROC-regulated dealers;
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4. 98 MFDA-regulated dealers;

5. 27 restricted portfolio managers;
6. 6 scholarship plan dealers;

7. 3restricted dealers;

8. 2 investment fund managers;

9. 1international dealer; and

10. 1 commodity trading manager.

1.2 Regulatory Framework

NI 31-103 makes OBSI the mandated dispute resolution service provider for all dealers and
advisors outside of Québec. This does not mean that consumers are required to use OBSI’'s
services when they have a dispute with their investment firms. It means that investment firms are
required to ensure that OBSI’s services are made available to their clients, at the firm’s expense.

OBSI’s securities mandate is governed by the MOU between OBSI and the CSA (an umbrella
organization of Canada's provincial and territorial securities regulators). This MOU provides an
oversight framework for the CSA and OBSI to cooperate and communicate constructively. The
purpose of the oversight framework is to ensure that OBSI continues to meet various standards
set by the CSA (including standards with respect to governance, independence, timeliness,
fairness and transparency, among others, as described in greater detail throughout this report).

The MOU provides a framework for OBSI to share information with and report to the JRC, which
is comprised of:

1. the CSA Designates, being representatives of the Alberta Securities Commission (ASC),
the British Columbia Securities Commission (BCSC), the Ontario Securities Commission
(OSC) and the Autorité des marchés financiers (AMF) or another member or members of
the CSA selected from time to time; and

2. the two self-regulatory organizations (SROs), IROC and MFDA.

The JRC provides oversight of OBSI, with a mandate to:

1. facilitate a holistic approach to information sharing;

2. monitor the dispute resolution process to promote investor protection and confidence in
the external dispute resolution system;

3. support fairness, accessibility, and effectiveness of the dispute resolution process; and

4. facilitate regular communication and consultation among JRC members and OBSI.

Under the MOU, OBSI’s board of directors is required to meet with the JRC at least once a year
(or more frequently if requested by the CSA Designates) to discuss matters such as operating
issues, governance and OBSI’s effectiveness. In addition to the annual meetings with OBSI’s
board, the JRC meets with Sarah Bradley, the Ombudsman and Chief Executive Officer of OBSI,
as well as other members of OBSI’s staff, on a quarterly basis.

OBSl is also governed by its Terms of Reference, which outline the scope of its mandate, describe
the principal powers and duties of OBSI, the duties of participating firms and OBSI’s process for
receiving, investigating and seeking resolution of customer complaints about their financial
services firm. The Terms of Reference are an internal document prepared by OBSI. In 2018, OBSI
updated the Terms of Reference with the assistance of an expert consultant and following a public
consultation. OBSI’'s Terms of Reference are attached as Appendix “D” to this report.
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1.3 Whatis OBSI?

1.3.1 OBSI/’s Status as a Financial Services Ombudsman

OBSI is the exclusive ombudsman providing dispute resolution services to Canadians with
complaints against their investment firms. Section 1.1 of OBSI's Terms of Reference describes
OBSI’s purpose as follows:

OBSI seeks to resolve disputes between patrticipating financial services firms and their
customers if they are unable to resolve them on their own. OBSI is independent and
impartial, operates in the public interest, and its services are free and accessible to
consumers without the need for legal representation. As an alternative to the legal system,
OBSI works efficiently and confidentially to find a fair outcome through a fair process.

OBSI’s current model as a flexible, independent and free dispute resolution service is incredibly
valuable to the Canadian capital markets. Although some stakeholders disagreed about what
OBSI’s specific mandate should be, they overwhelmingly took the position that OBSI plays an
important and essential role in the Canadian capital markets.

In addition to providing dispute resolution services to Canadians with complaints against their
investment firms, OBSI also plays an important public interest role. Among other things, OBSI:

1. strengthens public awareness and ensures consumers have easy access to information
about OBSI when they have a problem;

2. shares information and provides thought leadership on current issues, including through
consumer and stakeholder engagement, a focus on financial literacy and publishing
consumer bulletins on its website. For example, OBSI recently published consumer
bulletins on the increased use of cryptocurrency scams and the risks of DIY investing; and

3. advances regulatory and policy changes that improve consumers’ access to effective
financial ombudsman services in Canada. For example, OBSI recently responded to the
Financial Consumer Agency of Canada’s (FCAC) request for comments on Strengthening
Canada's External Complaint Handling System. In it, OBSI advocated for itself to be given
binding authority to improve the public perception of its non-binding mandate as toothless.

1.3.2 OBSlis not a Court, a Regulator or an SRO

As stated above, OBSI is one institution among many in a complex and evolving system. Rather
than filing a claim with OBSI, consumers have the option to seek legal redress through the courts.
This is often a time-consuming and expensive process which requires the assistance of legal
counsel to navigate. Many consumers in the files we reviewed lost relatively small amounts which
would not be worth the cost of hiring legal counsel or even paying the costs associated with
commencing a claim in Small Claims Court. The fact that OBSI is different from a court is what
makes it valuable to the system. If OBSI’s processes become overly formal, then consumers,
investment firms, regulators and the system as a whole will lose what they value in OBSI — access
to justice, increased investor confidence and access to information provided by a financial
ombudsman service.

During our stakeholder discussions, we heard from a range of stakeholders that OBSI should
adopt more robust processes. We heard suggestions for a range of process changes, including
an external appeals process, cross-examination of parties, the addition of expert reports and
discovery, among others. Though this term was not necessarily used, we see these process
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changes as making OBSI more “court-like”. Industry-oriented stakeholders tended to discuss
these changes in the context of binding authority, arguing that firms would need more confidence
in OBSI if binding authority were granted, and therefore more robust processes would be needed.

Certain individual suggestions for particular process changes have merit. We address possible
reforms to the system, both in the event that binding authority is or is not granted by the regulators,
throughout this report. Overall, however, we caution against reforms which take OBSI away from
what it was designed to be. Reforms which make OBSI overly complex, overly legalistic and overly
burdensome for consumers will only detract from the existing benefits of OBSI to the system.

Indeed, it is a fundamental tenet of financial ombudsmanship that consumers should have access
to a quick and informal procedure without being obliged to use a legal representative. This leads
to greater consumer confidence in the financial system. It also benefits firms and banks because
consumers are more likely to buy financial products, the cost of resolving disputes with consumers
is kept to a minimum, and unscrupulous competitors who act inappropriately are held to account.
Finally, the state benefits because redress can be provided at a minimum cost and feedback from
the ombudsman can help improve future regulation.! As a result, we believe that OBSI should
continue to be free and convenient for consumers.

It is also important to underscore that OBSI serves a distinct role from the provincial and territorial
securities regulators and the SROs. Although OBSI performs certain functions to assist the
regulators and SROs (such as reporting on trends in complaints received), OBSI is ultimately not
responsible for regulating the securities markets in Canada. That is the job of:

1. the various provincial and territorial securities regulators, which regulate the provincial and
territorial capital markets;

2. 1IROC, which regulates investment dealers in Canada;? and

3. MFDA, which regulates mutual fund dealers in Canada.?

Consumers whose firms are regulated by IIROC have an alternative process — IIROC’s binding
arbitration process — available to them. The process is distinct from OBSI’s dispute resolution
process in that, among other things:

1. IIROC’s arbitration process is binding and has a $500,000 award limit, while OBSI’s
process is not binding and has a $350,000 recommendation limit;

2. 1IROC’s arbitration process is not free to the consumer, while OBSI’s process is; and

3. IIROC’s arbitration process is more formal and court-like than OBSI’s process, involving
more procedural components and an actual arbitration hearing where both parties, their
counsel and any witnesses are present and make legal submissions. OBSI’s process is
described in greater detail in section 3.1 below.

1 Report produced by David Thomas and Francis Frizon for the World Bank: Resolving disputes between
consumers and financial businesses: Fundamentals for a financial ombudsman, pg. 11, available at
https://documents1.worldbank.org/curated/en/169791468233091885/pdf/699160v10ESWOP0en0Vol10Fu
ndamentals.pdf.

21IROC FAQ, available at https://www.iiroc.ca/about-iiroc/iiroc-
fag#:~:text=back%20t0%20top-,What%20does%20IROC%20requlate%3F,wish%20to%200perate%20in
%20Canada.

3 MFDA — Opening Your Investment Account, available at https://mfda.ca/wp-
content/uploads/ClientinfoSheet.pdf.
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We understand that IIROC’s arbitration process is seldom used. In 2020, for example, no new
cases were opened and two cases were resolved through IIROC’s arbitration process.

Consumers from Québec have available to them AMF’s free (for the consumer) but voluntary (for
both the firm and investor) mediation process. However, the parties can only proceed to mediation
if it is recommended by the AMF after a review/investigation.

Only OBSI offers free dispute resolution where the firm is required to fully cooperate and
participate. However, it is not within OBSI’s mandate to impose regulatory sanctions (such as
revoking a firm’s licence or imposing a regulatory fine). It is similarly not within OBSI’s jurisdiction
to give itself binding decision-making authority, or to make other significant changes to its
mandate. Those decisions must be made by the regulators that oversee OBSI and give it standing
by mandating firms to participate in its service.

1.3.3 Concurring Complaints

A couple of stakeholders commented that there can be a number of overlapping and somewhat
duplicative opportunities for an investor to make a complaint. For example, an investor can lodge
concurrent complaints with OBSI, the relevant regulator or SRO, and the court. These
stakeholders argue that this is unfair, because the firm has to spend time and money responding
to all of these complaints.

Under OBSI’s Terms of Reference, one of the preconditions for OBSI’s involvement in a complaint
is that OBSI must be satisfied that the complainant is not pursuing concurrent proceedings in any
court or arbitration tribunal to adjudicate the subject matter of the complaint. Sections 5.7 and 5.8
of OBSI's Terms of Reference provide that OBSI will not automatically consider a regulatory
proceeding, hearing or mediation to be a concurrent proceeding, nor does it automatically
consider a class proceeding to be a concurrent proceeding unless the complainant is a
representative plaintiff rather than a member of the class. Section 6.3 of OBSI's Terms of
Reference provide it with discretion on this point.

We consider these provisions to appropriately balance the rights of investors and financial
services firms. Many self-regulatory disciplinary hearings involve firms or advisors that are the
subject of complaints brought to OBSI. However, the primary purpose of those hearings is not to
provide compensation to the affected investors — it is to impose the appropriate regulatory
sanctions focused on deterrence. As a result, we do not consider concurrent regulatory
proceedings to improperly overlap with OBSI’s process, which aims to make the consumer whole,
where appropriate.

With respect to class action proceedings, we note that being a member of a class does not require
a complainant to actively pursue litigation. In addition, class action lawsuits are not guaranteed to
be certified, and typically take years to resolve with class members eventually receiving cents on
the dollar.

OBSI’s current, non-binding process is designed to not limit the rights of complainants to pursue
legal action if they do not agree with OBSI’s final decision. At the same time, concurrent
proceedings are not appropriate. We consider OBSI's Terms of Reference to deal with these
situations in an appropriate and fair manner.
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1.4 Related Reviews and Initiatives to Modernize the Canadian
Capital Markets

Previous independent reviews of OBSI’s investments mandate occurred in 2007, 2011 (the 2011
Review) and 2016. In addition, various related reviews and initiatives to modernize the Canadian
capital markets are currently underway. Certain of these initiatives which have the potential to
impact OBSI are described below.

1.4.1 Previous Independent Reviews

The 2011 Review told two stories, one of successful internal progress and development, and one
of a “storm of criticism” externally from stakeholders.

The 2016 Review largely told the story of OBSI’s improvement from the 2011 Review, and made
recommendations to allow OBSI to become a fully-fledged ombuds service in line with
international standards. Chief among these recommendations was that OBSI be enabled to
secure redress for customers, preferably by empowering OBSI to make awards that are binding
on the firm, and on the customer if they accept the award, accompanied by an internal review
process.

The 2016 Review made various other strategic recommendations aimed at increasing OBSI’s
strategic approach to ombudsmanship and its public policy function. Among other things, the
reviewers recommended that OBSI use the intelligence gained from cases to provide additional
services to participating firms and guidance to customers, and include a public policy function
within its stakeholder relations team to prepare formal submissions on relevant regulatory or
legislative proposals or requests for comment.

1.4.2 Capital Markets Modernization Taskforce

In Ontario, the Capital Markets Modernization Taskforce (the Taskforce) was established in
February 2020 to review and make recommendations to modernize Ontario’s capital markets
regulation. The Taskforce released its report in January 2021 and concluded (at page 105) that
“[a] binding, reputable and efficient [dispute resolution service] framework in Ontario would be a
significant improvement to the retail investor protection framework.” The Taskforce recommended
that the OSC be given the statutory authority to designate a dispute resolution service with binding
powers, and that the OSC either:

1. create a made-in-Ontario solution with the power to issue binding decisions; or
2. improve OBSI by imposing requirements to further enhance OBSI’s governance structure,
public transparency, and professionalism, as a condition for being given binding authority.

The Taskforce also recommended (at page 106) that the compensation limit for either option be
$500,000. OBSI submitted a public response to welcome the recommendations of the Taskforce
that it be given binding authority and that the limit for compensation be increased, and committed
to working with securities regulators towards these goals.

In October 2021, the Ontario Government published the consultation draft of the Capital Markets

Act. The proposed legislation does not give the OSC the authority to designate a dispute
resolution service with binding authority, or address OBSI at all.
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1.4.3 CSA Initiatives

The JRC stated in its Annual Report for 2020 that the CSA had “renewed its focus on
strengthening OBSI as an independent dispute resolution service in order to secure fair, efficient
and conclusive redress for investor losses where warranted.” In this regard, a CSA working group
is pursuing a project to strengthen OBSI’'s power to secure redress. The working group has
worked towards developing, among other things, the legal and regulatory frameworks necessary
to make OBSI decisions binding and the potential need for an appeal mechanism. OBSI was
invited to join many of the working group’s meetings to provide information and context.

1.4.4 Financial Consumer Agency of Canada Review and Concurrent Reviews of OBSI
Banking/ADRBO

The FCAC, which oversees OBSI’'s banking mandate, conducted a review in 2018/2019 and
published its report titled Industry Review: The Operations of External Complaints Bodies in 2020
(the FCAC Report). The review considered the complaint handling and effectiveness of both
OBSI’'s banking mandate and ADRBO. It consisted of many of the same steps we have
undertaken, including file review, desk review and interviews. Overall, the FCAC review found
that OBSI met and even exceeded most requirements, having adopted international best
practices for external dispute resolution services. FCAC noted that there was “room for
improvement” in some areas including timeliness, in particular with respect to the transfer of
information about complaints from banks to OBSI.

In addition, as mentioned above, we are conducting concurrent reviews of ADRBO and OBSI’s
banking mandate. The resulting reports will be released separately from this report by OBSI and
ADRBO, respectively.

1.4.5 Department of Finance Consultation on Strengthening Canada’s External Complaints
Handling System

In July 2021, the Department of Finance announced its consultation on Canada’s external
complaints handling system. The review considered ADRBO and OBSI's banking mandate, as
well as the findings of the FCAC Report. The consultation closed in October 2021. The
Department of Finance has advised that it will analyze the feedback collected and will consider
how to further strengthen the external complaint handling system in banking.

1.4.6 New SRO Framework

On August 3, 2021, the CSA announced plans to combine IIROC and MFDA into one SRO to
oversee both investment and mutual fund dealers. In the CSA’s Position Paper 25-404 New Self-
Regulatory Organization Framework, the CSA lists (at pages 2-3) various objectives for combining
the two SROs, with some of the primary goals being to enhance investor protection, increase
efficiency and reduce industry costs.

In the Position Paper, the CSA sets out (at pages 25-26) various opportunities for leveraging
ongoing related projects, including the CSA OBSI Working Group’s continuing efforts to make
OBSI decisions binding and to assess the need for an appeal or review mechanism. The CSA
also encourages the JRC, as part of its oversight role for OBSI, to review:
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1. the merits of (i) restricting the scope of matters the member firm'’s internal ombudsperson
can address, as well as (ii) educating investors on their ability to access OBSI’s services
without using an internal member firm ombudsperson; and

2. OBSI complaint data to assess if the new SRO should include “complaint handling” as a
separate category in the new SRO’s complaint reporting system to better identify when
clients are dissatisfied with a member firm’s complaint handling process.

To summarize, the Canadian financial markets are in a state of flux. Any of these initiatives to
modernize the system has the potential to impact OBSI and its effectiveness in the future.

1.4.7 CSA/IIROC/ MFDA Joint Notice

On December 7, 2017, the CSA, IIROC and MFDA released a joint notice,* which was reissued
on October 14, 2021 under GN-3700-21-003 as part of IIROC’s Guidance Notices update,
regarding some registered firms’ complaint handling systems and participation in OBSI’s process.
Among other things, the notice advised that some use an “internal ombudsman” as part of their
complaint handling system. In some cases, the regulators observed that clients were not being
given the clear option of using OBSI'’s services in the timeframes contemplated by NI 31-103 and
applicable SRO rules, with the effect that they were being diverted to an internal ombudsman
while the time limits for submitting the complaint to OBSI or commencing a civil action continue
to run.

4 Canadian Securities Administrators and the Investment Industry Regulatory Organization of Canada and
the Mutual Fund Dealers Association of Canada Joint Notice dated October 14, 2021, available at
https://www.iiroc.ca/news-and-publications/notices-and-guidance/canadian-securities-administrators-and-
investment-industry-regulatory-organization-canada-and-mutual-0.
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2. GOVERNANCE REVIEW

OBSI’s governance structure should provide for fair and meaningful
representation on its Board of Directors and board committees of different
stakeholders, promote accountability of the Ombudsman, and allow OBSI to
manage conflicts of interest.

MOU, s. 3(a)

We conducted a governance review of OBSI, including interviews with most of OBSI’s directors,
a review of governance policies and procedures, and consultation with external stakeholders. This
section of the report contains our findings, as well as recommendations for improvement.

Overall, we found that the board demonstrated strong adherence to principles of good governance.
In particular, we found that the board was characterized by strong decision-making processes,
robust director nomination and board evaluation policies, demonstrable success on diversity,
effective oversight of management, and active management of conflicts of interest.

One area that yielded considerable discussion was the relationship between OBSI and CIAC.
Another was how to best provide fair and meaningful representation of different stakeholder views
on the board. Both of these issues are described in further detail below. We have also made
recommendations about the composition of OBSI’s board. Overall, we are of the view that OBSI
should move away from having certain board members nominated by a particular SRO or industry
group, and should instead focus on amending its skills matrix to include relevant experience with
the industry sectors and stakeholder groups OBSI serves. This focus on appointing individuals
with the skills necessary to properly fulfill their role as directors, rather than “representatives” to
voice the concerns of a particular group, is in line with governance best practices.

2.1 Size, Composition and Representation on the Board

At the completion of our review, the board sits at ten members, with outgoing Chair Jim Emmerton
having recently left the board, and new Chair Maureen Jensen having recently joined. There are
three industry directors (being each of the MFDA, Canadian Bankers Association (CBA) and
IIROC nominees) and seven community directors, one of whom is the Consumer Interest Director.
The Consumer Interest Director position was added to the board in 2020, in part in response to a
recommendation from the 2016 Review.

The 2016 Review (which included an analysis of the board) noted that, at ten directors, “[t]he
governance structure appears large.” We asked directors about the size of the board and found
that there were no concerns. Despite being relatively large, there was a sense that the board
functioned well and that a reduction of its size was unnecessary. We agree. In particular, we heard
comments that, with two committees (Audit & Finance and Governance & Human Resources)
traditionally split five/five or six/four among the directors, the work allocation is appropriate.
Moreover, we heard that a larger-sized board allows for diversity (and in particular geographical
diversity).
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2.1.1 Director Recruitment and Nomination Process

OBSI’s board maintains a comprehensive and robust Director Recruitment Policy. The document
contains a diversity statement and sets out the diversity metrics by which a candidate will be
considered: skills/experience, geography, gender, and community, consumer and social
engagement. We would recommend that the board consider adding other metrics in their diversity
deliberations, including indigenous ancestry, membership in a visible minority community and
disability. This is in line with emerging best practices and is, for example, the standard set for
federally-incorporated businesses under the Canada Business Corporations Act.

The Governance & Human Resources Committee of the board leads the recruitment process.
Community director nominees are solicited from current board members and through public
advertisements. The board’s skills needs and diversity considerations are key to the selection
process. For the industry directors, the Committee contacts the relevant membership body, which
then sends names of candidates for consideration. For the Consumer Interest Director, the policy
states that the Committee consults with consumer advocacy groups to create a short-list. CIAC
is consulted during the recruitment process for the Consumer Interest Director.

2.1.2 Representation of Stakeholders

The Request for Proposals requested an analysis of whether the OBSI board had fair and
meaningful representation of its stakeholders.

Typically, there are ten directors on OBSI’s board. Three of these ten are industry directors
nominated by MFDA, IIROC and CBA respectively. One is a Consumer Interest Director (a role
which, as described below, was formally added to the board in 2020). The rest are
‘community/independent’ directors. Community directors who have worked in industry have a two-
year cooling off period before serving as directors. Regardless of their area of expertise, each
director acts honestly and in good faith with a view to the best interests of OBSI and exercises
the care, diligence and skill that a reasonably prudent person would exercise in comparable
circumstances, as per section 6.2(a) of OBSI's corporate by-laws and the board’s Charter of
Expectations.

Members of the board felt that OBSI's governance structure adequately represented the
organization’s stakeholders. During our external consultations, we received suggestions for
reforms to the board. We address some of those below.

2.1.3 Industry Representation

We heard from some industry representatives that OBSI lacked representation on its board from
all the industries/sectors that participate in OBSI’s service. Specifically, we heard that the board
lacks representation of EMDs and PMs, and that, absent these voices, OBSI is not receiving the
full breadth of required industry insights.

OBSI has approximately 692 PM participating firms and approximately 248 EMD patrticipating
firms. This is more than the number of IIROC-regulated dealers (approximately 170) and MFDA-
regulated dealers (approximately 98), who each already have a representative on OBSI’s board.
However, PMs and EMDs represent a small fraction by amount of assets, number of clients, or
number of registered individuals compared to IIROC- and MFDA-regulated dealers (there are
over 100,000 registered IIROC and MFDA representatives, compared to approximately 5,500
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EMD and PM representatives in Canada). Because of this, EMDs and PMs have relatively low
complaint volumes and pay a very small proportion of OBSI’s annual fees.

We were asked to consider recommending that an EMD/PM representative be formally added to
OBSI’'s board. We are instead recommending that OBSI consider: (1) amending its skills matrix
to include relevant experience in one or more of the industry sectors; and (2) amending its by-
laws to remove the requirement that the three industry directors be nominated by IIROC, MFDA
and CBA, respectively, and instead seeking nominations for the industry directors from industry
stakeholders and through public advertisements. The industry directors should be selected on the
basis of their skills and experience in one or more of the industry sectors that OBSI serves.

We believe this would be preferable to the current approach, as it would leave open the idea of
rotation of board participation among all the different sectors. We also think this recommendation
makes sense in light of the upcoming combination of IROC and MFDA into one SRO responsible
for overseeing both investment and mutual fund dealers, among others. Finally, this focus on
appointing individuals with the skills necessary to properly fulfill their role as directors, rather than
“representatives” to voice the concerns of a particular group, is in line with governance best
practices.

We also believe that OBSI’'s board should consider engaging in annual industry roundtables with
EMDs, PMs and others to help provide for a detailed and meaningful dialogue between OBSI and
its participating firms. OBSI can use these roundtables as opportunities to get qualitative feedback
from participating firms that is specific to their business. For example, a roundtable with EMDs
may elicit different feedback than one with MFDA members.

2.1.4 Consumer Representation

In our discussions with consumer groups, we heard that the board lacked adequate consumer
representation. In the 2016 Review, it was recommended that OBSI add a consumer
representative on the board, and one was added in 2020. The addition of the Consumer Interest
Director was generally accepted as a good step and an effective position for the board, including
by board members themselves. The current Consumer Interest Director, Wanda Morris, is a
former member of CIAC, though this is not required for the position.

OBSI’s board has always considered hearing the consumer voice to be very important. Even prior
to the formal creation of the Consumer Interest Director role, OBSI’s board always had one or two
directors who had previously served on CIAC (most recently Jim Emmerton and Laura Tamblyn
Watts), despite the absence of a formal Consumer Interest Director role.

In our review, we considered whether there should be three Consumer Interest Directors on the
board, matching three-for-three between industry directors and consumer directors. Consumer
advocates generally thought this would balance the board, which they considered industry-heavy.
On the other hand, we heard that the matching three-for-three could risk creating partisan “camps”,
which would go against the current comity on the board, where most decisions are made by
consensus after thoughtful deliberation and directors take views generally with the best interests
of OBSI, not individual stakeholder groups, into account.

As outlined above, we believe that OBSI should transition towards having a board with no specific
categorical requirements regarding the number of industry and community directors, and that
appointments should be made solely on the basis of the amended board skills matrix. OBSI should
consider whether appointing board members solely on the basis of the amended skills matrix
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could provide for fair and meaningful representation on its board and committees of different
stakeholders. It is crucial for OBSI’s board to have clear lines of sight into issues and perspectives
relevant to all of its stakeholders. Although industry and consumer stakeholders often have very
different perspectives, they all have the same interest in efficient dispute resolution and an
effective and trusted financial services sector.

We believe that a system that bases its appointments on the amended skills matrix is the best
way to achieve this. This type of system would emphasize the importance of OBSI’s impartiality
and independence (and its perceived impartiality and independence among stakeholders), and
would remove any inference that directors might use their position to represent a particular
stakeholder group. This type of system would also have the benefit of allowing for more flexibility
in appointments, depending on OBSI’s needs at a given time.

We also believe that OBSI’'s board should consider engaging in annual roundtables with
consumers and investors to help the board receive input and perspectives from these
stakeholders in an effective manner.

215 CIAC

CIAC was formed in 2010 with a mandate to provide OBSI’'s board with the perspectives of
consumers and advise on governance and operational matters with a consumers’ lens. CIAC
proactively raises issues with OBSI, alerting leadership to the challenges that consumers face in
using the services of OBSI members and in dealing with OBSI itself. It also provides expert advice
on a range of relevant topics, including social policy, equality and accessibility matters and client
experience issues.

Members are appointed from across Canada. The 2020 call for applications requested candidates
with interest and experience in consumer advocacy. Candidates apply to CIAC through the
Governance & Human Rights Committee of OBSI’s board. CIAC meets at least quarterly. During
the Five-Year Period, CIAC had significant accomplishments, including:

1. working with the OBSI board to appoint OBSI’s first formal Consumer Interest Director;

2. providing commentary on a range of policies and procedures, including OBSI’s statement
for investigation timeliness standards;

3. contributing to OBSI's response to the Capital Markets Modernization Taskforce
consultation and OBSI's Seniors Report, among other projects;

4. recommending improvements to OBSI’'s website, published materials and its
communication of loss calculations; and

5. reviewing OBSI’'s complaints process.

In addition, CIAC participates in the board’s annual strategic planning process.

CIAC is governed by a Statement of Expectations, most recently approved by the board in 2019.
Much of the Statement of Expectations is procedural and uncontroversial, but there is a section
which came up in our consultations that is of note.

Right to an Independent Opinion — As CIAC is an advisory body to the Board
of Directors of OBSI, it is expected that any formal reports or position papers
produced by CIAC will be provided to the Board for consideration, action and
publication as the Board sees fit. Any materials developed by the CIAC for the
Board will remain confidential. Material that is identified for publication will be
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reviewed and approved by the CIAC Liaison, the Ombudsman and CEO, and
the Board Chair. Nevertheless, it is recognized and acknowledged that
members of CIAC may be activists with a right to a personal voice, provided that
members will not use any confidential information or information obtained solely
as a result of their membership on CIAC in the expression of their personal
opinions and positions.

During our conversation with CIAC, it became clear that they wish to have a stronger, more
independent voice. We took this to mean that they wish to be more like the Ontario Securities
Commission’s Investor Advisory Panel (the OSC’s IAP), which is operationally independent from
the OSC and engages in broader and more public advocacy as a result.

We heard from other stakeholders that the OSC’s IAP itself can effectively advocate for issues
that CIAC would wish to advocate for. These stakeholders argue that CIAC was not designed as
an IAP-style body but is purely a board advisory committee.

In seeking more authority and independence, CIAC faces two main design challenges. The first,
as mentioned above, is that it is constituted as an advisory committee. The second is that OBSI
is not a regulator. The OSC’s IAP has a robust mandate in part because it is borne of a regulatory
body which has rule-making power, compliance power and enforcement power, all infused with
public interest jurisdiction. OBSI status as a financial services ombudsman is more limited in
scope, and therefore CIAC’s status as an advisory committee to OBSI is more limited in scope.

It is clear from our meetings that the relationship between OBSI and CIAC needs to be clarified.
We believe the biggest issue between OBSI’'s board and CIAC is that they have different views
about the role that OBSI should take in the Canadian capital markets. Specifically, it appears that
CIAC wants OBSI to act as more of a consumer advocate, and OBSI’s board does not feel that it
is appropriate for OBSI to do so given its mandate. In addition, we heard that CIAC is not using
its time with OBSI’s board in a constructive way, raising the same issues (such as OBSI’s lack of
binding authority) repeatedly at multiple meetings. This had led to an impasse in communications
between OBSI’s board and CIAC, and has limited the efficacy of CIAC more generally.

CIAC’s purpose is to assist OBSI's board, and it serves at the discretion of OBSI’s board. We
believe that CIAC could provide more value to OBSI’s board if the parties’ respective roles and
responsibilities were clarified in the Statement of Expectations. Specifically, the Statement of
Expectations should more clearly set out CIAC’s role as an advisory committee and expressly
state that OBSI’'s board is not required to accept a recommendation made by CIAC. OBSI’s board
and CIAC could also work together to define the role CIAC will play at OBSI's board meetings,
and should consider formalizing the arrangement. For example, CIAC could present to the OBSI
board on a particular consumer issue at every other board meeting. Setting out this level of detalil
in the Statement of Expectations may allow both OBSI's board and CIAC to have a common
understanding about their respective roles and responsibilities, and may improve the
communications between the parties and the value that CIAC ultimately provides to OBSI.

However, it is ultimately up to OBSI’s board to determine whether CIAC is serving its purpose in
assisting the board, and whether its continued existence is required for the OBSI board to
adequately and effectively understand the views of consumers and investors, particularly if OBSI
chooses to implement the updated governance structure recommended below.
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Recommendation

OBSI’s board should undertake a strategic review of its governance structure to determine
how best to ensure that key stakeholder interests are most effectively considered in board
oversight and decision-making.

In particular, OBSI’s board should:

add other metrics to the Governance & Human Resources Committee’s diversity
deliberations for recruitment purposes, including indigenous ancestry, membership in
a visible minority community and disability;

transition towards having a board with no specific categorical requirements regarding
the number of industry and community directors and amend its bylaws to remove the
requirement that industry directors be nominated by IIROC, MFDA and CBA,
respectively;

amend and update its skills matrix and use it as the basis for recruitment to ensure
that directors have the skills and competencies needed to effectively oversee OBSI.
The skills matrix should include experience in the range of relevant industry sectors
discussed in this section, as well as important consumer and investor perspectives;
geographic and linguistic diversity; and a diversity of backgrounds should also be
explicitly accounted for;

establish roundtables with industry and consumers, including advocacy groups for
both, to receive their perspectives and opinions on key issues of importance to OBSI
and current developments and trends; and

in light of the above, carefully consider whether it is necessary or desirable to continue
having a CIAC, given that the recommended governance structure described above
would see an OBSI board that has balance in industry and investor backgrounds and
where the OBSI board would receive input from industry and consumer stakeholders
through other means.

2.2 Holding the CEO & Ombudsman Accountable

One of the board’s primary responsibilities is to hold the CEO & Ombudsman and the senior
management team accountable. Based on our interviews with directors, we found that the
oversight process was robust. The board conducts quarterly reviews of the CEO & Ombudsman
and has frank discussions with her on a quarterly basis to discern her views on how the
organization is operating and to share the views of directors as to the same. The CEO &
Ombudsman provides detailed written reports to the board covering a range of topics related to
the operational performance of the organization. We have reviewed a representative sample of
these reports and found them to be thorough and comprehensive.

We note that the board was complimentary of the performance of the incumbent CEO &
Ombudsman and her leadership team.
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2.3 Board Structure and Process

2.3.1 Committee Structure

We heard from directors that the board’s structure served the interests of good governance for
the organization. As mentioned above, the board has two committees: Finance & Audit and
Governance & Human Resources.

2.3.2 Decision-making

Directors felt that the board generally functioned well and that it was effectively discharging its
responsibilities. The chair of the board makes efforts to ensure all directors have their voice heard.
The board does take votes, but it has a consensus-based decision-making process, where
directors discuss issues, provide their views and typically come to a consensus about a decision.
This is not atypical for boards of directors in a wide range of organizations. The quality of decision-
making was no doubt aided by a strong attendance record. Between 2017 and 2020, there were
only three instances of a director missing a board meeting.

2.3.3 Addressing Conflicts of Interest

Consumer groups raised conflict of interest concerns with industry directors, specifically when
their former or current employers are engaged in files with OBSI. It was noted by CIAC that some
directors might receive pensions from OBSI member firms and banks.

Each year, OBSI’s directors sign an acknowledgment of OBSI’s director code of conduct, which
addresses how to deal with conflicts of interest. Directors who declare a conflict are permitted to
present their views and are then asked to leave the boardroom for the rest of the board to discuss
and decide on the matter.

In the Director Recruitment Policy, OBSI stipulates that no more than one industry director can

be a director, officer or employee of a particular financial services provider or affiliate. We are of
the view that OBSI actively and appropriately handles conflicts of interest.
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3. FILE REVIEW

As mentioned above, we reviewed 75 randomly selected files as part of this independent
evaluation. Many of our observations are woven into this report (for example, detailed discussions
around timeliness are found in section 6.1 below). This section contains overall conclusions and
some specific observations. We also provide a brief overview of OBSI's complaint-handling
process, as outlined in its Terms of Reference and its Code of Practice, which is available on its
website. We used these documents as guidelines in assessing OBSI’s performance.

We reviewed 75 investments files, which were selected randomly and on an anonymized basis,
with a proportionate sampling of each different outcome that is possible in OBSI files. The
breakdown is reflected in the table below.

Table 1: Breakdown of Investments Files Reviewed

Case dismissed—out of mandate (general) 5
Case dismissed—out of mandate (6-year 5
limitation period)

Case dismissed—qgeneral 25
Investigation terminated—client failed to 1
respond

Investigation terminated—client voluntarily 5
withdrew

Settlement—before investigation 5
Settlement—non-monetary 5

©

Settlement or recommendation—equal to or
less than initial firm offer

Settlement or recommendation—greater than 5
initially offered by firm

Settlement or recommendation—no offer 8
initially made by firm
Recommendation—firm denied 2

OBSI categorizes its cases based on complexity. We considered files at all three levels of
complexity: A (most complex), B (medium complexity) and C (least complex). We reviewed 29 A
files, 32 B files and 14 C files. We also reviewed 12 files that went through reconsideration (a
process explored below).

3.1 OBSI’'s Complaint-Handling Process

3.1.1 Intake

Consumers can submit complaints to OBSI through its website, by email or by telephone. When
a consumer contacts OBSI with an unresolved complaint about a firm, the complaint goes through
OBSI’s intake process. During the intake process, a case assessment officer (who is different
from the investigator who ultimately investigates the claim, if it is determined to be within OBSI’s
mandate) determines whether the complaint is within or outside of OBSI's mandate. In
determining whether a complaint is within OBSI’s mandate, the case assessment officer will
confirm, among other things, that:
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1. one of the following has happened: (1) 90 days have passed since the consumer
complained to the firm and the firm has not provided a final response; or (2) the firm has
provided a final response and the consumer is dissatisfied with that response;

2. the consumer has not waited more than 180 days to escalate the complaint to OBSI after
receiving a final written response from the firm;

3. the complaint is against a participating firm and pertains to the provision of a financial
service;

4. the complaint has been made within OBSI’s six-year limitation period;

5. the consumer has not commenced concurrent legal proceedings, or the parties have not
already entered into a settlement; and

6. the complaint does not materially relate to a firm's risk management policies and practices,
as OBSI does not provide recommendations on these matters.

If the complaint is determined to be out of mandate, the consumer is informed of the reasons why.
If the complaint is determined to be in mandate, the consumer is asked to provide a signed
consent form and documents relevant to the claim. A request is also made of the firm to provide
all of its relevant documentation, including the closing letter it sent to the consumer.

Often, OBSI needs to review the relevant documents in order to determine whether a complaint
is within OBSI’'s mandate (for example, where documentation is required to determine whether
the complaint was made within OBSI’s six-year limitation period). In these cases, the document
request precedes the out of mandate determination.

If a complaint is assessed as being out of mandate, written notice is sent to the consumer within
30 days of OBSI receiving all information relevant to assessing the complaint. If a complaint is
determined to be within OBSI’s mandate, or if the mandate question requires investigation before
it can be determined, the complaint is assigned to an investigator. Almost all of OBSI’s
investigators have expertise in complaint-handling across multiple sectors. However, to the extent
possible, OBSI tries to assign cases to investigators based on their particular backgrounds and
areas of expertise.

3.1.2 Investigation

During the investigation stage, among other things, the investigator reviews the documents
received from the parties, interviews the parties on a one-on-one basis, conducts research and
analysis, has further discussions with parties and completes loss calculations. All of this is done
under the supervision of a manager, who is kept apprised of and provides guidance on the issues
engaged by the claim, the investigator’s plan for investigating the claim and the investigator’s
ultimate conclusions regarding liability and quantum of compensation.

If the investigator, in consultation with the manager on the file, determines that compensation is
not warranted, the investigator informs the client and the firm of the decision via a closing letter
setting out the reasons why and the case is closed.

If the investigator, in consultation with the manager on the file, determines that compensation is
warranted, the process moves onto the facilitated settlement / recommendation stage.
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3.1.3 Facilitated Settlement / Recommendation
During this stage, various outcomes are possible:

1. if the firm and the consumer agree on the amount of compensation owed to the consumer,
the case is closed without OBSI sending an investigation report;

2. if the firm and the consumer do not agree on the amount of compensation owed to the
consumer, an investigation report is drafted and peer reviewed. The investigator provides
a draft investigation report to both parties for their comment. The investigator, in
consultation with the manager on the file, considers whether any of the parties’ comments
affect his or her initial conclusions, and finalizes the investigation report providing OBSI’s
compensation recommendation;

3. if the firm and the consumer accept the recommendation, the case is closed;

4. if the consumer does not accept the recommendation, the consumer can continue to
pursue the complaint through OBSI’s reconsideration process and/or other forums (e.g.,
formal litigation); and

5. if the firm does not accept the recommendation, OBSI publicizes the name of the firm, the
investigation findings and the outcome of the case.

Nearly all investments complaints where compensation is recommended are currently resolved
through the facilitated settlement process that takes place in advance of the final recommendation.

OBSI strives to (and does in fact) close most investments cases within 90 days from the date that
OBSI has all of the information required to investigate the complaint and the case is assigned to
an investigator. It closes almost all investment cases within 120 days from this date.

3.1.4 Reconsideration

If a consumer is dissatisfied with OBSI’s decision, the consumer can request a reconsideration of
the decision within 30 days from the date of the closing letter. Where a consumer requests
reconsideration, one of OBSI’s five reconsideration officers wiill:

1. acknowledge receipt of the reconsideration request within five business days;

2. review the information provided by the consumer and, if necessary, contact the consumer
to obtain further information; and

3. inform the consumer of the final decision and explain the reasons in writing within 45 days
of being assigned the request.

Reconsideration officers are all senior investigators with expertise in OBSI’s processes, and have
not had any prior involvement in the file. Generally, OBSI only changes its original decision if:

1. the reconsideration officer finds that the investigator overlooked material information,
failed to address material issues raised by the consumer, or made a material error in
analyzing information; or

2. OBSI receives previously unavailable information that would lead it to make a different
recommendation.
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3.2 File Review Observations

3.2.1 File Review Process and Overall Observations

OBSI provided us with 75 anonymized, randomized investment files. For each file, we reviewed
extensive documentation, including all the documentation provided by the consumer and the
investment firm to OBSI. These included, for example, the consumer’s initial complaint to the firm
and their complaint to OBSI, the firm’s response to the consumer’s complaint and know your client
(KYC) documentation, among others. We also reviewed OBSI’s internal investigation documents,
including investigation plans, interview notes, correspondence with the parties and closing letters.
To the extent that we had questions, we were able to ask OBSI's CEO and management for
clarification.

Since OBSI receives a higher number of “suitability” complaints than any other investment
complaints each year, we reviewed a majority of suitability files. Suitability complaints are defined
as those where investors complain that they received poor advice, their investments or investment
strategies were unsuitable and/or that their investments did not perform as they expected. We
also reviewed a smaller number of service complaints and complaints that a firm misrepresented
or provided inaccurate disclosure about a product, among others.

Based on our file review, we concluded that OBSI followed good processes. Subject to certain
recommendations for improvement made in this report, we found that:

OBSI dealt with complaints in a timely manner;

investigators were able to identify key issues in a complaint;

investigators were skilled at conducting interviews and assessing credibility;
investigators requested additional information, where necessary, and kept the parties
apprised of progress in the investigation;

investigators were candid with the parties about the merits of the case and explained their
views well and as early as possible;

OBSI’s reasons were fair, proportionate and explained in plain language; and

OBSI’s conclusions flowed from the evidence.

PN PE

o
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3.2.2 OBSI’s Limitation Period

OBSI currently has a six-year limitation period. This means that OBSI will only consider a
complaint if the consumer raised the complaint with the firm within six years after the consumer
knew or ought to have known about the problem.

We reviewed five files where the file was deemed out of mandate due to the expiry of the limitation
period. In most, the case clearly fell out of the six-year limit. However, we do know that some
cases are in the grey zone, where it is truly arguable whether the consumer is within the limitation
period. In light of this, changing the limitation period or how it is applied was of interest to
consumer groups during our stakeholder consultations.

We do not believe that the limitation period should be removed and replaced with a pure standard

of “reasonable time”, as was suggested by one stakeholder, where reasonableness could in the
circumstances be much greater than six years. While this has some merit and we considered it
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carefully, there is a strong policy rationale for limitation periods which should be respected,
namely, to “provide certainty and finality” for respondents.®

We reviewed the guidance that OBSI investigators receive and found it to be comprehensive and
easy to understand. In particular, the guidance contains a detailed analysis of the subjective
standard of OBSI’s limitation period, including examples to help illustrate situations that
investigators could face.

Most of the consumer complaints we reviewed were made both within the OBSI limitation period
as well as within the civil limitation period. Thus, if consumers got an unsatisfactory result in the
OBSI process, they could still seek compensation through civil litigation. The closing letters
provided to consumers contain language explaining the civil limitation period. However, we found
that the information was not detailed enough. Specifically, while the closing letter rightly identifies
that there are limitation periods, it does not always state exactly what that period is or contain
“ought to have known” language that can make a limitation period shorter than a layperson
consumer might expect. We recommend that OBSI add more information about limitation periods
to the closing letters. While OBSI’s internal guidance note on limitation periods cautions against
providing information on limitation periods because it would constitute “legal advice”, we believe
that OBSI can and should be transparent in its closing letters about its conclusions with respect
to the limitation period in a particular case, especially when OBSI has concluded that the case
should be dismissed because the limitation period has expired.

Recommendation

OBSI should add more information about limitation periods to the closing letter sent to
consumers. Specifically, OBSI should include:

1. information about the limitation periods in each province; and
2. language indicating the “ought to have known” standard for limitation periods.

3.2.3 Investigation Plans

Almost all files we reviewed had an investigation plan. This document, broadly, is prepared by the
investigator ahead of the investigation and outlines the complaint, the firm’s preliminary response,
the parties’ arguments and their strengths and weaknesses, the core issues to be determined and
occasionally preliminary assessments of the case.

OBSI currently has two templates for its investigation plans. The template that is used for a given
case depends on the complexity and subject matter of the case and the seniority of the
investigator. Based on those same considerations, some investigation plans are treated as living
documents, updated with notes and observations throughout the process, while others are not.
OBSI allows for some flexibility with its investigation plans to allow them to be appropriately scaled
for the nature of the case and to promote efficiency.

5 Katherine T. Di Tomaso, Limitations Act Chapters, 1. Definitions/Basic Limitation Period, Sections 1 - 5
AND Ultimate Limitation Periods/No Limitation Periods/General Rules/Transition, Sections 15 - 24 in Civil
Procedure and Practice in Ontario, Noel Semple (ed.), Canadian Legal Information Institute,

2021 CanLliDocs 2093, https://canlii.ca/t/tbjv.
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3.2.4 Interviews and Assessing Credibility

Based on our file review, it appears that OBSI conducts interviews in most, but not all cases that
are determined to be within OBSI's mandate. OBSI determines whether to conduct an interview
based on its fundamental goal of being efficient and employing only those investigative steps that
are necessary to determine the facts and recommend a fair outcome. As a result, we saw cases
where interviews were conducted with both parties, and some where the OBSI investigator
determined that only an interview with the consumer was necessary to reach a fair outcome.

Though there is a limit to analyzing the qualities of an interview through the investigators’ notes,
we generally found that interviews were conducted well. Investigators asked probing questions,
challenged the evidence and noted inconsistencies where they existed. They were frank with the
parties about their assessment of the case, managing expectations and noting where they were
having difficulty accepting an argument from a party.

Importantly, we observed that investigators explained the Terms of Reference and the
investigation process well to consumers during the interview. Many files seemed to utilize
template introductory remarks, where the investigator would explain OBSI’s role, what they could
and could not do, and what the investigation process would be. At the end, the investigators went
over any questions the consumer had and explained next steps for the process. The interview
appeared to be a key method for transmitting information about the process to the consumers.

We also observed that there were many cases where a credibility assessment was necessary.
OBSI has a detailed guidance note for its investigators on assessing credibility. In the files we
reviewed, we were impressed with the investigators’ skills at assessing the parties’ credibility.
Investigators told us that they generally rely on the first accounts of both parties, i.e., the accounts
closest to the events in question. When there are inconsistencies, the investigators probe them
and ultimately have to choose between the consumer and the firm in a he/she said-he/she said
situation. In these files, we noticed investigators used whatever documentary evidence they did
have to test the credibility of the parties, probing inconsistencies and confirming stories against
documentation.

In our interviews with investigators, they noted that credibility assessments can be difficult over
the phone, which is how interviews are conducted. Ultimately, one investigator said, it is a
“jludgment call”, but others emphasized that there needs to be a “why” as to the conclusion. We
believe that utilizing videoconferencing services will greatly enhance the ability of the investigators
to determine credibility. While it may ultimately still be a “judgment call”, at least investigators will
get the chance to observe non-verbal communication from consumers and firm representatives.

Recommendation

OBSI should conduct consumer and firm interviews over a videoconferencing platform, allowing
for a stronger credibility assessment.

3.2.5 Closing Letters

At the conclusion of an investigation, OBSI provides a closing letter to the consumer and the

investment firm. Since the 2016 Review, OBSI has invested significant time, focus and training
on its plain language initiative for its closing letters. We heard positive feedback from a number
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of stakeholders on the quality of OBSI’s closing letters, and note that certain of OBSI’s industry
stakeholders have since adopted similar styles in their communications.

We were very impressed with the quality of OBSI’s closing letters. They contain plain-language
information clearly setting out the complaint, the issues, OBSI’s decision on each issue, and the
reasons (including the documentary or other evidence) relied on to reach those decisions. They
are clear, well-reasoned and easy to understand. They also contain information about the
reconsideration process and alert consumers to their rights (e.g., to bring litigation) and the
existence of a limitation period.

3.2.6 Reconsideration

After the 2016 Review, OBSI implemented a new reconsideration process for investments and
banking. Designed as an appeal of sorts, it allows senior investigators who have not seen a file
before in any way to consider the concerns raised by the consumer challenging the outcome of
the investigation. If OBSI is given binding authority which includes a right of appeal for the parties,
the reconsideration process will likely no longer be required. Accordingly, all of the comments
below are made in the context of the current system, and likely will not apply in the event that
binding authority is granted.

Reconsideration officers are senior investigators who have expertise in OBSI’s processes and the
matters that OBSI handles. Senior Investigator-3s (SI-3s), the most senior investigators, can
become reconsideration officers in addition to their work as SI-3s, but they cannot have any
involvement with any file that comes before them for reconsideration. Managers are not involved
in reconsideration matters. Instead, the process is overseen by a deputy ombudsman. While
removing the managers from the process is a strong step to ensure no prior opinions or thoughts
about a case, deputy ombudsmen do review files at a high level with managers, so there is a
possibility that they may have heard the fact pattern already.

We put a great deal of thought into the reconsideration program at OBSI. We reviewed multiple
files which went through reconsideration and discussed the process with OBSI’'s stakeholders,
senior management and investigators.

In our file review, we noticed that most reconsiderations did not involve interviews with the parties.
Largely, reconsideration officers tended to rely on the interview notes (if interviews were
conducted) and other documents produced for or created during the original investigation. We do
not feel that interviews need to be conducted in every reconsideration, so this was not a concern.
We note that we only reviewed one case where reconsideration was successful.

However, the reconsideration decision letters did not contain adequate information for the parties.
Often, the letter presented to the parties contained little information beyond the decision—most
reconsiderations upheld the original decision. These closing letters should contain additional
information for the parties. Including more information will show the parties what the
reconsideration officer did in their review and why they came to their conclusion. This will increase
confidence in OBSI and the financial markets.

Recommendation
OBSI’s reconsideration closing letters should contain additional information with respect to the

process the reconsideration officer undertook and more detailed reasons for either upholding
or overturning the original decision.
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In our stakeholder consultations, we heard that the reconsideration process lacks legitimacy. One
stakeholder noted that it could not be legitimate so long as “OBSI is reviewing OBSI”. Another
described it as OBSI “reviewing its own notes.” At the same time, we are cognizant of arguments
that for OBSI to remain free and efficient for consumers, a degree of informality should be
maintained and that a more formal external appeal process would create burden for consumers
and would tilt the playing field in favour of the firms, which have more resources.

We considered recommending that OBSI adopt an external reconsideration process with a panel
of part-time contractors with expertise in dispute resolution in the securities industry. However,
the purpose of the current reconsideration process is to provide a basic assurance of fairness in
the event that one of OBSI’s investigators was negligent or biased or otherwise made a significant
error. The process also provides a secondary quality assurance check and feedback OBSI uses
to improve its services. Although imperfect, the current reconsideration process was designed to
be proportionate to this purpose. Adopting an external process would have significant resource
implications for OBSI (there were over 100 reconsideration cases last year alone), and would
therefore increase costs for its participating firms. We do not believe that the minimal process
legitimacy gains that may be made from an external reconsideration process can be justified in
the circumstances.

It is also important to remember that a consumer who participates in OBSI’s process and is

dissatisfied with the result is not precluded from pursuing the claim in court or any other
appropriate forum.
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4. OPERATIONAL EFFECTIVENESS

One of the purposes of this evaluation is to assess OBSI’s effectiveness and the reasons for
settlements below amounts recommended by OBSI.

According to the British and Irish Ombudsman Association Guide to principles of good complaint
handling, “[tJo be effective and have credibility in the eyes of its stakeholders, a scheme must
have a clear remit, demonstrable independence and authority, be evidently knowledgeable about
its work and have adequate powers.”

The adequacy of OBSI’s powers has sparked considerable debate over the last decade. The
primary (and perhaps most contentious) issue is whether the current “naming and shaming”
system is successful at securing redress for consumers, or whether binding authority is needed
to give OBSI credibility.

The 2016 Report considered this issue at length and concluded that, among other things:

1. the use of naming and shaming as an alternative means of prompting redress has not
been universally effective; and

2. OBSI currently functions as a dispute resolution service and, without binding authority, it
cannot fulfil its role as a true industry ombuds service.

While certain initiatives are currently underway to modernize the Canadian capital markets (as
described in section 1.4 above), a humber of stakeholders expressed frustration over the
ostensible lack of progress made with respect to OBSI’'s enforcement powers.

At the end of the day, however, over five years have passed since the 2016 Review, and OBSI’s
sole enforcement mechanism remains publishing the names of firms that refuse to follow its
recommendations. We do not believe that this is an effective means of securing redress for
individual consumers, or for deterring firms from refusing to abide by an OBSI recommendation.
In addition, we believe that the system provides an economic incentive for both parties to settle
for amounts below OBSI’s recommendation.

4.1 The Name and Shame System

The efficacy of the name and shame system is contingent on firms’ fear of the reputational
damage associated with being named as not having followed an OBSI recommendation. In theory,
this should be a sufficient deterrent and should incentivize compliance with OBSI
recommendations. In practice, however, a number of shortcomings with the name and shame
system not only significantly limit OBSI’s efficacy, but also undermine public confidence in OBSI
as an ombuds service.

The first significant downfall to the name and shame system is that it presupposes that firms will
comply with OBSI’'s recommendations, and does not offer any sort of solution or compensation to
harmed investors when firms do not comply. The system is more focused on future deterrence
than itis on compensating investors who have already been harmed by a firm’s wrongdoing. From
the perspective of an individual investor who has suffered losses at the hands of a firm that now
refuses to compensate the consumer, this result is hardly fair.
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Second, as OBSI itself pointed out in its letter to the Modernization Taskforce, the name and
shame system can have the unintended consequence of prolonging OBSI’s facilitated settlement
process, as “the perceived lack of serious consequence leads to disengagement or minimal
engagement in [OBSI’s] investigative and settlement processes”. This leads to inefficient
investigations and unnecessarily protracted facilitated settlement discussions, adding
unnecessary time and costs for OBSI, the parties, and the system as a whole.

The third and, in our view, most significant drawback to the name and shame system is that
OBSI’s lack of binding authority provides an economic incentive for both parties to settle for
amounts below OBSI’s recommendation. When a firm makes an offer to a consumer under the
current system, both parties know that, if the consumer does not accept the offer and the parties
are not ultimately able to reach an agreement, the firm will not ultimately be forced to pay the
consumer anything. This leads to an imbalance of negotiating power, where harmed investors
could be induced to accept lesser settlements because of the threat that they will ultimately
receive nothing. In these circumstances, the harmed investors’ only recourse is to the courts, the
costs of which are likely prohibitive. This undermines OBSI’s only enforcement mechanism and
the fairness of the system as a whole.

A partial solution to this problem is for OBSI to publish the names of not only cases of outright
refusals, but also low settlements. At present, OBSI publishes the names of only those firms that
refuse to follow its recommendations in their entirety (i.e., the firms that pay nothing to a consumer
following an OBSI recommendation for compensation). It does not publish cases of “low
settlements” — or, put differently, partial refusals — where firms and consumers ultimately settle
for an amount less than what OBSI recommended. The message to firms is clear: if you disagree
with OBSI’s conclusion or otherwise do not want to pay, so long as you pay something and the
consumer accepts it, you won’'t be named and shamed.

As a result, until binding authority is granted, or if it is not granted, we recommend that OBSI
publish not only cases of outright refusals, but also low settlements. We believe this is not only
critical for strengthening the deterrent value of the name and shame system, but also for improving
transparency about the efficacy of OBSI more generally.

In our consultations with stakeholders, supporters of the name and shame system adopted an “if
it ain’t broke, don't fix it” attitude, and cited the low number of refusals (three between calendar
2016 and 2020; two during the Five-Year Period) to support the conclusion that the current system
is working well, and there is no need to change it by giving OBSI binding authority. When we
asked them about whether low settlements are an issue, they typically responded that OBSI does
not publish the particulars of its low settlements, and so they could not answer the question.

We note that OBSI does report its statistics with respect to low settlements to the JRC, and the
JRC stated the following in its Annual Report for 2020:

According to OBSI statistics for its fiscal years 2018 to 2020, out of 456 cases that ended
with monetary compensation, there were 31 cases (approximately 7%) that were settled
below OBSI recommendations involving 18 firms. About 58% of these cases involved
recommendations over $50,000 with an average settlement rate at about 62%. Of the 18
firms, nine firms settled below OBSI’'s recommended amount more than once. Overall,
since its fiscal year 2018, clients received approximately $1.3 million less than what OBSI
recommended. This continues to be an area of concern for the JRC.
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We agree with the JRC that low settlements are an area of concern. As described in greater detail
below, during the Five-Year Period which is the subject of this review (November 1, 2015 to
October 31, 2020), investment firms paid almost $3 million less than OBSI recommended to
consumers through low settlements. Compared to outright refusals, which totalled almost
$180,000 for the same period, it is clear that low settlements are a more significant issue than
refusals. However, OBSI does not currently have any enforcement mechanism to deal with low
settlements. We believe it should apply its naming and shaming powers to these situations.

In cases of refusals, OBSI publishes a full investigative report on its website with consumer
information anonymized. For efficiency reasons, OBSI does not create full investigative reports
where cases have reached a settlement. We do not wish to impose such a burden on OBSI, when
the same result can be achieved through more efficient means. For example, OBSI could publish
a chart of low settlements every quarter or annually. The chart should contain information such
as the firm name, registrant category, type of complaint (e.qg., suitability, incomplete or inaccurate
disclosure about a product, etc.), the amount recommended by OBSI, the ultimate settlement
amount, and the difference between the two.

While we do not believe that this recommendation will resolve all cases of low settlements, it will
impose a negative reputational consequence on firms who choose not to follow OBSI’s
recommendations in full, and may deter some firms from doing so.

Recommendation

Until binding authority is granted, or if it is not granted, OBSI should publish not only cases of
outright refusals, but also low settlements in the form of quarterly and annual chart posted to
its website.

4.1.1 Refusals during the Five-Year Period
During the Five-Year Period, OBSI reported two refusals:

1. August 9, 2016: a mutual fund dealer refused to compensate an investor $128,800 for
losses caused by an advisor working for the firm recommending unsuitable investments.
Notably, this same firm refused to follow two previous OBSI recommendations — one to
compensate an investor $55,000 in May 2015, and another to compensate investors
$245,462 and $20,249 in April 2015.

2. August 27, 2020: an exempt market dealer refused to compensate an investor $50,810
for losses caused by the firm’s sale of unsuitable investments in high-risk exempt market
securities.

Accordingly, refusals for the Five-Year Period totalled $179,610. Notably, this was significantly
less the previous five-year period, where there were 18 refusals totalling $2,540,366.00. We
understand that this period included all of the “stuck cases” that resulted from the market turmoil
of the global financial crisis and that it was not a representative five-year period.

In addition, there was one case shortly after the conclusion of the Five-Year Period where an
exempt market dealer initially refused to compensate an investor $33,055 for losses caused by
the dealer’s sale of unsuitable investments. However, we understand that the dealer eventually
paid.
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4.1.2 Low Settlements during the Five-Year Period
The table below summarizes the following information for each fiscal year of the Five-Year Period:

1. the total number of cases in which OBSI recommended compensation for the fiscal year;

2. the number and percentage of those cases that settled for less than the OBSI
recommended amount;

3. the number and percentage of those cases where the discount rate was 25% or more (i.e.,
the ultimate settlement amount was at least 25% less than the OBSI recommended
amount);

4. the number and percentage of those cases where the discount rate was 50% or more (i.e.,
the ultimate settlement amount was at least 50% less than the OBSI recommended
amount);

5. the mean difference between the OBSI recommended amount and the settlement amount;
and

6. the aggregate deficiency of compensation received by consumers who settled for less
than the OBSI recommended amount for the fiscal year;

Table 2: Low settlements during the Five-Year Period

Fiscal | # of cases # (%) of cases | # (%) of # (%) of Mean difference | Aggregate
Year | where OBSI that settled cases cases between OBSI amount of
recommended | below OBSI’s | where where recommendation | less
compensation | recommended | discount discount and settlement compensation
amount rate was rate was amount received
25% or 50% or
more more
2016 | 152 26 (17%) 20 (13%) 10 (7%) $21,840.14 $567,843.51
2017 | 151 23 (15%) 15 (10%) 7 (5%) $47,869.80 $1,101,005.32
2018 | 139 11 (8%) 8 (6%) 2 (1%) $50,721.73 $557,939.00
2019 | 185 12 (6%) 8 (4%) 4 (2%) $39,986.00 $479,831.96
2020 | 142 8 (6%) 7 (5%) 2 (1%) $31,940.12 $255,520.92

Although refusals and low settlements account for a minority of OBSI’s files, the aggregate
deficiency of compensation paid to consumers ($2,962,140.71 in low settlements and $179,610
in refusals during the Five-Year Period) is significant. We note, however, that the figures above
do not account for any monies paid to consumers following the refusal or low settlement in
connection with any regulatory action taken by MFDA or IIROC. This is addressed in greater detalil
in Section 4.1.5 below.

In addition, the average difference between the OBSI recommended amount and the settlement
amount in cases of low settlement is troublingly high every year, reaching as high as $50,721.73
in fiscal 2018. This means that, in fiscal 2018, the 11 consumers who received less than OBSI
recommended received on average $50,721.73 less. These figures also do not account for cases
where the consumer and the firm reached a settlement before OBSI determined an amount for
recommendation, which do not count as “low settlements”, but where the consumer may
ultimately have felt pressured to accept a low offer knowing OBSI would not have the power to
enforce any decision it made.
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4.1.3 Reasons for Low Offers

The table below summarizes the main reasons cited by firms for making a low offer for each fiscal
year during the Five-Year Period.

Table 3: Low settlements during the Five-Year Period

Fiscal Year | Most Commonly Cited Reasons for Making Low Offers

2016 1. disagreed with OBSI’s calculation with respect to client mitigation or
apportionment (9 cases)

disagreed with OBSI’s calculation with respect to KYC (5 cases)
disagreed with OBSI’s conclusion (3 cases)

disagreed with OBSI’s conclusions with respect to risk ratings (2 cases)
thought another firm was liable (2 cases)

disagreed with OBSI’s calculation with respect to client mitigation or
apportionment (7 cases)

disagreed with the benchmark comparison used by OBSI (5 cases)
disagreed with OBSI’s conclusion (3 cases)

disagreed with OBSI’s conclusions with respect to risk ratings (2 cases)
disagreed with OBSI’s conclusions regarding KYC (2 cases)

disagreed with OBSI’s conclusion (4 cases)

disagreed with OBSI’s conclusions regarding risk ratings (3 cases)
disagreed with OBSI’s calculation with respect to client mitigation or
apportionment (2 cases)

disagreed with OBSI’s conclusion regarding suitability (1 case)

did not want to pay the recommended amount (1 case)

did not want to pay the recommended amount (4 cases)

disagreed with OBSI’s conclusions regarding suitability (2 cases)
disagreed with OBSI’s conclusion (2 cases)

disagreed with OBSI’s conclusions regarding vicarious liability (2 cases)
disagreed with OBSI’s conclusion (3 cases)

disagreed with OBSI’s conclusion regarding suitability (3 cases)
disagreed with OBSI’s calculation with respect to client mitigation or
apportionment (2 cases)
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In a majority of low settlement cases, the firm cited disagreement with some aspect of OBSI’s
analysis as its reason for making a low offer. This is not surprising. Naturally, parties often
disagree with findings against their interests. Some consumers also disagree with OBSI’s
conclusions, as evidenced by OBSI's customer survey results for 2020.° Overall, it appears
satisfaction with OBSI’s process on both the firm and consumer side is closely tied to receiving a
favourable result.

4.1.4 Firms with Repeat Low Settlements

Based on information provided by OBSI, since 2015, 20 firms settled for amounts lower than the
OBSI recommended amount on more than one occasion. The firm with the highest number for
this period had nine low settlements, followed by another firm with six low settlements. These are

6 15% of consumers indicated they were satisfied with the outcome of their case, while 28% gave OBSI a
favourable rating. We note that OBSI recommended compensation in approximately 33% of cases in that
year.
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large firms with a high number of cases closed each year, and low settlements account for a
minority of their cases closed. However, the majority of low settlements involve small or mid-size
firms.

4.1.5 What Happens to Refusals and Low Settlements?

Since 2018, IIROC, MFDA and CSA members have followed up on refusals and low settlements
in accordance with Joint CSA Staff Notice 31-351, IIROC Notice 17-0229, MFDA Bulletin #0736-
M Complying with requirements regarding the Ombudsman for Banking Services and Investments.
As a result, a low settlement at the OBSI level does not always mean that a complainant will not
be compensated, or that a firm will not be disciplined by its regulator.

Both MFDA and IIROC require their members to file a report on their online systems whenever
they receive a complaint. The reporting system for MFDA is called METS, and IIROC’s is called
ComSet. Complaints received directly from complainants are also tracked on these systems.
MFDA and IIROC use these platforms to track claims and identify potential emerging regulatory
issues in the industries they regulate.

Depending on the outcome of an OBSI investigation, MFDA and IIROC may take further
regulatory action against a firm.

Since the publication of Staff notice 31-351, Canadian securities regulators have required OBSI
to report its statistics with respect to refusals and low settlements to the JRC on a quarterly basis.
Both MFDA and IIROC receive information on their members’ low offers through these reports.
The MFDA, through its Enforcement Department, reviews complaint handling in all cases. MFDA
reviews any low offers or refusals to ensure firms comply with their obligations under MFDA Rule
2.11 and Policy No. 3 to ensure that complaints are dealt with promptly and fairly, which includes
addressing unfair compensation offers. The MFDA may take regulatory action against firms where
regulatory requirements were not met.

IIROC’s process for following up on refusals and low settlements is slightly different. For any low
settlement, it considers a variety of factors, including the difference between the OBSI
recommended amount and the settlement amount, whether the firm has a history of refusals and
low settlements, the firm’s rationale for not paying the full amount, etc. in determining whether to
follow up with the firm. If IROC determines that it should follow up with the firm, depending on
the gravity of the case, IIROC may use an array of measures, from informal discussions with the
firm to formal compliance reviews, cautionary letters, terms and conditions on membership, and
referrals to enforcement.

OBSI does not formally receive information from MFDA, IIROC, the JRC or any other body on
what happens to refusals and low settlements following OBSI’s process. Until binding authority is
granted, or if it is not granted, we believe that it would be helpful for MFDA and IIROC (and any
other regulators or SROs that follow up on low settlements) to report publicly on the results of
these follow ups. In our view, this is an important piece of information for OBSI (and the public) to
know. We understand that there may currently be limitations in the various regulators’ or SROs’
by-laws or mandates restricting their ability to publicly disclose the results of follow-up activity on
specific low settlements or refusals outside of formal disciplinary proceedings. We believe it would
be helpful for this point to be reconsidered in the context of the new SRO.
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4.1.6 Conclusions on Effectiveness

Consumers received $2,962,140.71 less than OBSI recommended in low settlements during the
Five-Year Period. This is a significant issue. While some low settlements may be followed up on
by the relevant firm’s regulator, the regulators may not pursue every case where a consumer
receives less than the OBSI recommended amount, and such follow up may not result in
compensation. OBSI’s inability to universally secure redress through the name and shame system
continues to tilt the scales in favour of firms and leaves consumers with the distinct impression
that the OBSI process is fundamentally unfair. In our view, the regulators should immediately
address this issue.

4.2 Binding Authority

One way to address low settlements, refusals and the current imbalances in OBSI’s system would
be to give OBSI the authority to issue binding decisions. Through stakeholder consultations, we
learned that the issue of binding authority continues to be the main sticking point for both
consumers and industry representatives. On the consumer side, we heard that binding authority
is required to level the playing field between consumers and firms, bring OBSI in line with its
international counterparts and ultimately give it legitimacy as a true ombuds service. By contrast,
industry representatives were generally against giving OBSI binding authority, taking the position
that this would require an overhaul of OBSI’s processes, introduce too much formality into the
process and ultimately cause OBSI to lose what makes it valuable. We summarize various
arguments we heard in favour and against binding authority in the table below.

Table 4: Binding Authority — Pros and Cons

Binding Authority — Pros and Cons

Pros Cons
1. A binding system would ultimately be 1. A binding system would be more
more efficient and quicker because there adversarial and less collaborative than
would be less focus on coming to a the current system, which may reduce
mutual resolution (i.e., less focus on buy- consumer and firm experience
in from firms and less back and forth with | 2. A binding system would require the
firms) introduction of enhanced processes and a
2. A binding system would level the playing right of appeal, leading to the potential for
field between firms and consumers and added delays, procedural complications
address consumer impartiality concerns, and increased costs
leading to improved consumer 3. A binding decision could put a smaller
confidence, improved consumer dealer out of business

experience and decreased attrition in
OBSI’s process

3. Binding authority would cause firms to
take the OBSI process more seriously,
leading to increased engagement in
OBSI’s process and increased legitimacy
for OBSI

4. A binding system would lead to increased
consumer compensation

5. Binding authority is an international best
practice, and is required to make OBSI a
world-class ombuds service
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6. Binding authority would require certain
enhanced processes, which may lead to
more informed and fairer decisions

On balance, and in light of the discussion above regarding the inadequacy of the name and shame
system, we believe that the arguments in favour of giving OBSI binding authority outweigh the
arguments against giving it binding authority. While there is merit to the view that a binding system
would require certain procedural enhancements that may lead to delays and increased costs, we
believe that the system can be tailored to find the appropriate balance between speed and
efficiency and procedural fairness.

4.2.1 International Best Practices

Citing the World Bank's 2012 Good practices for financial consumer protection, the INFO Network
Guide recommends the following best practices in setting up a financial services ombudsman
scheme:’

Consumers have access to an affordable, efficient, respected, professionally qualified and
adequately resourced mechanism for dispute resolution, such as an independent financial
services ombudsman or equivalent institution with effective enforcement capacity. The
institution acts impartially and independently from the appointing authority, the industry,
the institution with which the complaint has been lodged, the consumer, and the consumer
association. Decisions by the financial services ombudsman or equivalent institution are
binding on the financial institution. (Emphasis added)

Similarly, in 2018, the World Bank Group stated that consumers should have the right to use a
financial ombuds service “that has powers to issue decisions on each case that are binding on
the financial service provider (but not binding on the consumer).”® Shortly after that, the
International Monetary Fund stated in its 2019 Technical Note on the assessment of Canada’s
securities and derivative markets that “providing binding authority for OBSI would improve
investor protection” in Canada.®

The key recommendation arising out of the 2016 Report was that OBSI be given binding authority
to obtain redress for consumers. We agree with this recommendation. For the reasons described
above, including the inefficiency and unequal playing field created by the name and shame model,
we are of the view that the time has come to bring OBSI in line with its international counterparts
(including the UK, Australia, New Zealand and India financial ombudsman schemes, which all
have binding authority) by making it a true ombuds service, capable of issuing decisions that are
binding on the parties.

For the binding decision-making model to be adopted, we recommend a model similar to the one
suggested by the INFO Network Guide and the models employed by the United Kingdom'’s
Financial Ombudsman Service (FOS UK) and the Australian Financial Complaints Authority
(AFCA). Specifically, we believe the process should involve the following steps:

7 INFO Network March 2018 Guide to setting up a Financial Services Ombudsman Scheme at page 8

8 World Bank Good Practices for Financial Consumer Protection, 2017 edition, at page 51, available at
https://documentsl.worldbank.org/curated/en/492761513113437043/pdf/122011-PUBLIC-GoodPractices-
WebFinal.pdf.

9 IMF 2019 Technical Note on the assessment of Canada’s securities and derivative markets, available at
https://www.imf.org/en/Countries/CAN#.
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an OBSI investigator investigates the case;

2. ifthe investigator determines that compensation is warranted, the investigator will attempt
to facilitate a reasonable settlement between the parties;

3. if a facilitated settlement cannot be reached, the investigator sends the parties a written
recommendation about what the outcome should be;

4. if either of the parties rejects the recommendation, both parties are able to submit further
arguments and evidence, and a separate, senior member of OBSI’s staff with appropriate
experience and training who has not been previously involved in the case (perhaps one
of its deputy ombudsmen) issues a final decision;

5. if compensation is awarded, the complainant has a defined amount of time to accept the
decision;

6. if the complainant accepts the decision within that timeframe, the decision is binding on
both the firm and the complainant, and the complainant cannot pursue the matter in court;

7. if the complainant rejects the decision, or does not accept the decision within the specified

timeframe, the decision is not binding on either party, and the complainant is free to pursue

the matter in court.

Recommendation

OBSI should be empowered to make awards that are binding on the firm and on the consumer,
if accepted by the consumer.

4.2.2 Procedural Changes and Right of Appeal

We understand that the CSA working group is considering what types of procedural changes and
rights of appeal, if any, should be added to OBSI’'s process if binding authority is granted. We
wish to add the following general comments for consideration:

1. OBSI’s processes should not become overly formalized: Although we do believe that
certain procedural changes should be made to the current system, we do not consider that an
entire overhaul of the system would be necessary. Indeed, we caution against over-
formalizing OBSI’s processes and making it too court-like, as this will cause stakeholders and
the system as a whole to lose what they value in OBSI - its informal, speedy and free (for
consumers) dispute resolution service.

2. OBSI's process should not require legal representation: Additions to the system that
would require the assistance of legal counsel to navigate (for example, cross-examinations of
parties and witnesses, discovery of evidence, the making of legal submissions at an actual
hearing, etc.) should be avoided.

3. The process should be flexible and at the discretion of the decision-maker: Given that
OBSI deals with a range of cases of varying complexities and involving a multitude of issues,
we do not believe a one-size-fits-all approach makes sense in terms of process. For example,
in some more challenging cases, a mediation-style process that would involve having both
parties in the same room to discuss the issues with an OBSI decision-maker mediating the
discussion may be helpful. For other, simpler cases, this would obviously not be necessary.
We note that FOS UK and AFCA both have binding authority, and their processes do not
involve cross-examinations. They also do not include direct face-to-face mediations or
arbitrations. We believe the investigator is the best person to determine which procedural
steps need to be taken to achieve a fair outcome in a given case.
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4. There should be a right of judicial review: Rights of appeal are not a given in binding
systems. Rather, most systems (such as FOS UK and AFCA) provide for a right of judicial
review, which is more focused on procedural than substantive fairness. We support this type
of approach, where an OBSI decision could only be reviewed in certain limited and prescribed
circumstances. We believe that a system with a full right of substantive appeal would
effectively negate OBSI’s purpose and undermine its authority.

Recommendation

OBSI’s binding decision-making authority should be accompanied by certain limited procedural
enhancements at the discretion of the decision-maker and a right of judicial review.

4.3 Systemic Issues

Prior to 2013, OBSI had the power to investigate systemic issues. Its Terms of Reference were
amended in December 2013 to remove these powers and to replace them with a requirement to
monitor and inform the regulators of any potential systemic issues. Under the MOU, the Chair of
OBSI’s board of directors must inform the CSA Designates of issues that “appear likely to have
significant regulatory implications, including issues that appear to affect multiple clients of one or
more registered firms”.

In 2015, the MOU was amended to define potential systemic issues and to set out a regulatory
approach to address these issues when reported by OBSI — the Protocol for Handling Systemic
Issues (the Protocol).® The Protocol defines systemic issues as encompassing the following:

1. multiple complaints against one or more registered individuals about products or services
provided to investors,

2. multiple complaints against the same registered firm about similar products or services
provided to investors, or

3. the same complaint against multiple registered firms in a registration category and/or
about similar products or services provided to investors which appear likely to have
significant regulatory implications or to raise concerns about the registrant's fitness for
registration.

During the Five-Year Period, OBSI reported only four systemic issues to the JRC. In 2021, it
reported six systemic issues to the banking regulators and two to the securities regulators.
Intuitively, we would expect OBSI to report more systemic issues than this. Likewise, on the
banking side, the FCAC noted at page 17 of the FCAC Report that there is “room to strengthen
OBSI’s procedures for assessing whether reportable complaints raise a potentially systemic
issue”.

OBSI's numbers appear particularly striking when compared to how many systemic issues its
international counterparts are reporting (and investigating). For example, in Australia, last year,
AFCA assessed 1,086 possible systemic issues and possible serious contraventions of the law,
conducted 147 detailed investigations into possible systemic issues and 36 possible serious

10 Systemic Issues, available at https://www.obsi.ca/en/how-we-work/systemic-
issues.aspx#:~:text=Systemic%20issues%20as%20referred%20to,services%20provided%20t0%20invest
0rs%2C%?20o0r.
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contraventions of the law, leading to a range of enforcement actions taken by regulators and
providing more than $31 million in financial remediation to consumers and small businesses.
Around 357,959 customers have been affected by these systemic issues. AFCA referred the 147
potential systemic issues to financial firms for response and action, and based on the responses
received from these firms, it reported 55 “definite” systemic issues to regulators.*! It is important
to note that AFCA’s mandate and the definition of systemic issues are considerably different from
OBSI’s, and AFCA deals with over 75,000 complaints each year and has approximately 40,000
members. However, the experience of other countries suggests that reporting of systemic issues
by OBSI to regulators is not meeting its full potential value.

OBSI explained that there are two main reasons for the low number of systemic issues it reports
on the investments side:

1. The definition of “systemic issues” under the Protocol is restricted to issues that “appear
likely to have significant regulatory implications or to raise concerns about the registrant’s
fitness for registration”. Similarly, the Protocol does not permit OBSI to report potential
systemic issues if the information is based only on one complaint.

2. If the JRC and the regulators are already aware of the systemic issue, OBSI does not
report it.

We note that the JRC has not raised any concerns with OBSI’s reporting under the Protocol,
which suggests a common understanding of the requirements of the Protocol.

However, there appears to be a disconnect between what OBSl/the JRC understand OBSI is
required to report under the Protocol (multiple complaints of the same type of which the JRC and
the regulators are not already aware), and what investors expect OBSI to report with respect to
systemic issues. We heard from several consumer advocates that OBSI is not reporting enough
systemic issues annually, and that this makes them lose confidence in OBSI.

It is important to note that OBSI does alert consumers to current issues through social media and
the case studies and bulletins it publishes on its website. However, consumers have a reasonable
expectation that such issues will also be reported to the regulators, and that the regulators will
take steps to address the issues. They also have a reasonable expectation that they will have
visibility into this process. At present, they do not.

We note that this same issue was identified in the 2016 Report, which recommended that OBSI
produce a working definition for what constitutes a matter that is “serious” enough to refer for
regulatory attention, and a guide for firms on how it will implement the systemic issues protocol.
It also recommended that the CSA extend the systemic issues protocol to include complaints
raised by a single complainant.

We understand that OBSI is planning an upcoming “OBSI Approach” publication on the subject
of its obligations to report systemic issues. We also understand that preliminary discussions have
taken place with respect to specific singular issues that have arisen since the implementation of
the Protocol. For the reasons outlined above, we believe this is a significant issue, and that more
needs to be done in the near term.

We agree with the recommendations from 2016. We believe the definition of “systemic issues”
under the Protocol is too narrow, and that it should be amended to include issues with the potential

11 See AFCA 2020-21 Annual Review at page 72, available at https://www.afca.org.au/about-
afca/annual-review.
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to negatively affect a number of consumers, even if only one complaint has been made to OBSI.
As the 2016 reviewers noted at page 21 of the 2016 Report, it is not “unusual for systemic issues
to be identified by one particularly knowledgeable and conscientious person.” We also believe
that OBSI should report on any systemic issues it identifies, even if the JRC and the regulators
already seem to be aware of the issue.

Recommendation

OBSI should work with the JRC to review and improve the systemic issue reporting system,
including by:

1. Amending the definition of systemic issue to include complaints raised by a single
complainant;

2. Requiring OBSI to report repeated systemic issues year-after-year, even if the same
issue was identified in prior years; and

3. Ensuring more robust communication between the JRC and OBSI once a systemic
issue has been identified by OBSI.

We heard from a number of stakeholders that what happens to systemic issues after they are
reported to the JRC is largely a mystery. To increase consumer awareness of the steps taken by
OBSI and the regulators after a systemic issue has been identified, we recommend that OBSI set
out in its Annual Report the number of potential systemic issues it has identified in the previous
year, both in respect of securities and banking complaints, and provide a generic description of
the type of issue identified. Similarly, we recommend that OBSI work with the JRC or the CSA
Designate to issue a report to the public on steps taken with respect to potential systemic issues
that have been brought to their attention.

Recommendation

OBSI should set out in its Annual Report the number of potential systemic issues it has
identified in the previous year, both in respect of securities and banking complaints, and provide
a generic description of the type of issue identified.

OBSI should work with the JRC or the CSA Designate to issue a report to the public on what
steps have been taken with respect to the potential systemic issues identified by OBSI.

At this time, we do not recommend that OBSI’s power to investigate systemic issues be reinstated.
While we believe this is a potential value add for OBSI in the future, we think the immediate focus
should be on improving the current reporting framework, as described above.

4.4 Serving Seniors

According to OBSI's 2019 Seniors Report, 38% of consumers who use OBSI’s services are
seniors, higher than seniors’ shares of the population. As Baby Boomers retire, this percentage
is likely to go up. Therefore, seniors are a core group of users of OBSI’s services. Moreover,
seniors have unique substantive issues (including reduced capacity and coercion from family
members) and operational requirements (including those related to reduced eyesight, hearing or
cognition). For that reason, we welcome OBSI’'s focus on seniors (as reflected in its Seniors
Report) and would recommend additional steps to continue serving seniors.
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We heard from the Canadian Association of Retired Persons (CARP) that OBSI lacks the ability
to adequately serve seniors because its board lacks seniors advocacy representation. We do not
agree. Wanda Morris, OBSI’'s consumer interest director, was the Chief Advocacy and
Engagement Officer for CARP until 2019. Prior to Ms. Morris joining OBSI’s board, Laura Tamblyn
Watts was a director and was simultaneously National Director of Law, Policy and Research for
CARP. She then went on to found CanAge.

We believe that OBSI is adequately receiving the views of seniors, but offer certain
recommendations for further improvements below.

Recommendation

OBSI should ensure that it is adequately serving seniors by:
e changing CIAC’s Statement of Expectations to require at least one member with
experience in advocating for seniors; and
e requiring special training for all existing (and then, as they are onboarded, all new)
investigators on working with seniors (e.qg., identifying diminished capacity).
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5. Independence and Standard of Fairness

OBSI should provide impartial and objective dispute resolution services that are
independent from the investment industry, and that are based on a standard that
is fair to both Registered Firms and investors in the circumstances of each
individual complaint. When determining what is fair, OBSI should take into account
general principles of good financial services and business practice, and any
relevant laws, regulatory policies, guidance, professional standards and codes of
practice or conduct.

MOU, s. 3(b)

Through our consultations with stakeholders, we heard from some consumers that they think
OBSI is biased in favour of firms, and from some firms that they think OBSI is biased in favour of
consumers. Based on our thorough review of OBSI’s case files, policies and procedures, as well
as extensive interviews with OBSI staff and stakeholders, we do not believe OBSI is biased in
favour of either. We believe these are the views of a vocal minority of firms and subset of
consumers who were disappointed with their case outcomes and that OBSI meets and exceeds
its standards for independence and fairness.

For certain consumers, the perception of bias in favour of firms appears to be closely related to a
consumer’s success in a case. When consumers complained about a lack of fairness, this was
usually in the context of their own complaints, and the lack of success they had experienced
through OBSI’s process. Consumers also pointed to the fact that firms ultimately fund OBSI, and
stated that OBSI investigators collaborate too closely with firm representatives in reaching their
conclusions. We did not find any evidence of this in our file review. Finally, consumers argued
that the current name-and-shame system provides an economic incentive for both parties to settle
for amounts below OBSI's recommendation and therefore puts firms at an advantage over
consumers. We agree, and address this issue in section 4.1 above.

From certain firms, we heard that OBSI is a consumer advocate. They believe OBSI investigators:

1. consider matters outside the four corners of the complaint and create new complaints for
consumers;

2. automatically side with a complainant and apply a reverse onus on firms to prove that they
did nothing wrong; and

3. look beyond the evidence and relevant laws, rules and regulations in assessing a
complaint.

We do not agree that OBSI acts as a consumer advocate, and consider each of these assertions
below.

5.1 Creating New Complaints for Consumers

Section 4.1(e) of OBSI's Terms of Reference requires OBSI to assist complainants with the
complaint process, including by helping them articulate their complaints to OBSI or a participating
firm. The section provides that OBSI should only do so where necessary and without advocating
on behalf of a complainant.
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Certain stakeholders commented that OBSI goes beyond helping consumers articulate their
complaints, and actually creates new complaints for consumers that they have not previously
raised with the firm. These stakeholders stated that the complaints are different when they come
back from OBSI than when they came in to the firm, and that this is an inappropriate role for OBSI
to be playing given its adjudicatory function.

When we asked these stakeholders to provide examples, they pointed to situations where OBSI’s
document request was broader and went back farther in time than the firm considered necessary
to assess the complaint. We looked for instances of this in our file review, and did see certain
situations where OBSI considered the client’s historical trades and relationship with the firm in
assessing the complaint. However, it did not do so to create new complaints for consumers, or to
act as a consumer advocate. In these cases, OBSI was simply looking to establish a baseline
trading pattern against which to assess the complaint.

For example, if the consumer complains that the consumer had a low risk tolerance, and certain
risky trades were unsuitable for the consumer, OBSI will look at the consumer’s trading history to
see if there were other, similarly risky trades. If so, OBSI will consider whether the consumer also
complained about those trades, especially if the trades ultimately ended up being profitable. We
believe OBSI is justified in doing so.

5.2 Reverse Onus on Firms

We also heard from a number of industry stakeholders that, when OBSI receives a complaint, it
acts as an investor advocate in its search for the truth. These stakeholders believe that OBSI’'s
default is to accept an investor’s position, and that it shifts the burden of proof to require firms to
provide evidence to the contrary.

When we asked for examples of this, firms pointed to situations where an advisor failed to take
notes and could not disprove the complainant, and OBSI sided with the consumer.

In our file review, we did not come across any cases where OBSI sided with the consumer on the
basis of missing management notes alone. Rather, we found that OBSI considers the evidence
in the case as a whole, and determines whether a given complaint is proven on a balance of
probabilities before makes a recommendation compensation. In any event, as the reviewers from
2016 noted, firms have a greater responsibility for record-keeping than consumers and it is not
unusual for ombudsmen to hold firms to a higher standard of proof.

5.3 Looking Beyond the Evidence and Relevant Laws, Rules and
Regulations

Section 8.1(a) of OBSI's Terms of Reference provides that OBSI will consider general principles
of good financial services and business practice, law, regulatory policies and guidance,
professional body standards and any relevant code of practice or conduct applicable to the
subject matter of the complaint in determining what is fair to the parties.

Certain stakeholders complained that, in some cases, OBSI has moved away from these
principles and has simply recommended compensation to get closure. When we asked for specific
examples, they cited situations where OBSI went beyond the client’'s KYC forms, or substituted
its own risk assessment of a particular security for that of a firm. They also cited situations where
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OBSI considered a security in isolation, rather than considering a client’s entire portfolio with the
firm, in determining whether the security was suitable for the client.

Both of these specific issues are addressed in section 6.3 on OBSI’s loss calculation methodology
below. As a general matter, however, we did not come across any cases where OBSI| came to a
conclusion that was contrary to the evidence or required a different standard than would be
required under law.
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6. Processes to Perform Functions on a Timely and Fair Basis

OBSI should maintain its ability to perform its dispute resolution on a timely basis
and deal with complaints without undue delay and should establish processes that
are demonstrably fair to both parties.

MOU, s. 3(c)

6.1 Timeliness

We heard from community and industry members alike that the timeliness of OBSI’s process is
incredibly important to them. Both parties (but particularly consumers) want to reach a resolution
(and be compensated for their losses, if warranted) as quickly as possible. While OBSI is meeting
its current timeliness standards, there is room for improvement in certain areas. In addition, we
believe that OBSI’s current method of calculating and reporting on timelines may lead to confusion
or misaligned expectations on the part of consumers, and that it needs to be supplemented with
further information to give consumers a better idea of how long the entire complaint process takes.

6.1.1 Pre-Investigation Delays

From a timeliness perspective, our biggest concern is not how long it takes for OBSI to investigate
a complaint, but rather how long it takes for a complaint to be ready for investigation. When OBSI
receives a complaint from a consumer, a number of things need to happen before the complaint
can be assigned to an OBSI investigator. OBSI needs to collect the file from the investment firm,
get any relevant documents from the consumer and obtain a signed consent letter from the
consumer.

Through our file review, we were surprised to discover just how long the pre-investigation process
can take. In almost all of the files we reviewed, it took longer than two weeks from the date the
consumer initially contacted OBSI with the complaint for the complaint to be ready for investigation.
In most cases we reviewed, it took longer than one month.

OBSI does not include this pre-investigation period in its computation of how long it takes to close
a complaint. It starts the clock when it receives the information it needs to commence an
investigation, as opposed to the date the consumer makes the complaint. We understand OBSI’s
logic in calculating timeframes in this way. The pre-investigation delays are largely attributable to
firm delays in sending the file to OBSI, consumer delays in getting consents and other documents
to OBSI, or a combination of both. These delays are outside of OBSI’s control, and it would not
be fair to assess OBSI’s performance on this basis.

From a consumer perspective, however, the complaint begins when the complaint is filed, and
there is a significant difference between OBSI’s reported timelines and how long it actually takes
for a consumer to get closure. Indeed, consumers may be looking at timelines that are one month
longer than the 62 days on average (in 2020) being reported by OBSI. This is on top of the
considerable time the client has already spent dealing with the firm, including potentially 90 days
that the client has spent waiting for a final response from the firm.
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Based on the files we reviewed, OBSI should be able to “start the clock” when OBSI receives a
consumer’s signed consent letter and count from there for the purposes of meeting its timeliness
targets.

Recommendation

OBSI should begin counting its investigation targets when OBSI receives the consumer’s
signed consent letter.

It is difficult to directly compare OBSI’s timeliness to its international counterparts because the
metrics, complaint processes and mandates are different. Nevertheless, we offer some general
observations and a recommendation below.

In the UK, FOS UK!? measures the time it takes to allocate a complaint to a case handler. Its goal
is to allocate 100% of complaints to a case handler within 28 days. According to its annual report
for the year ended March 31, FOS UK allocated 50% of complaints to a case handler within 28
days. This is comparable to OBSI’'s average time to allocate a case.

In Australia, AFCA starts its clock when the complaint progresses from registration and referral
status to case management status. This appears to be similar to OBSI’s process. AFCA has the
power under its Complaint Resolution Scheme Rules to take whatever steps it considers
reasonable in the circumstances if a party fails to provide information or take any other step
required by AFCA within the AFCA specified timeframe.

We think OBSI should adopt a similar approach. It should require firms to provide the relevant

files within two weeks, failing which OBSI should publicly report the firm’s failure to meet OBSI's
timelines.

Recommendation

OBSI should require firms to provide documents within two weeks, failing which OBSI should
publicly report the firm’s failure to meet OBSI’s timelines.

OBSI’s current standard for case assignment is 42 days from the date the consumer signs the
consent letter. We believe OBSI should move this target up to 30 days, bringing it more in line
with its international counterparts.

Recommendation
OBSI should set a target of 30 days to assign a case to an investigator, and should report on

how frequently it is meeting this target.

For complaints that are out of mandate, OBSI’'s service standard is to communicate this
conclusion to consumers within 30 days. This standard does not apply to cases where the

12 See FOS UK Annual Report and Accounts for the year ended 31 March 2021, available at
https://www.financial-ombudsman.org.uk/files/316572/Financial-Ombudsman-Service-Annual-Report-and-
Accounts-2020-21.pdf.
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mandate issue is not clear and requires investigation to be determined, such as where a limitation
period is at issue.

We feel that the 30-day period for out of mandate assessments is appropriate at this time and
does not need to change. An out of mandate determination is a very serious decision, and we do
not want to recommend that OBSI make such a determination in a compressed period of time. If
it is obviously out of mandate, OBSI can inform the consumer immediately, in line with its current
practice. If not (such as in cases where a complaint may be outside of OBSI’s 6-year limitation
period, but it is not clear when a client knew or ought to have known that he or she had a complaint)
then OBSI should be able to take the time needed to make the determination.

6.1.2. Information provided at case opening

To open a file, OBSI requires consumers to sign consent letters, which are template documents.
They contain basic information about OBSI and what an investigation will look like from a
consumer’s perspective. Attached to these letters is a What to Expect guide. We reviewed these
documents closely, since, as the opening document, consumers will play close attention to the
information provided therein. If a matter is out of mandate, OBSI provides a letter to this effect,
citing to its Terms of Reference.

Consumers receive a link to the OBSI’'s Terms of Reference in the consent letter. The What to
Expect document provides some information related to the investigation process. The consent
letter and What to Expect document contain most of the relevant information that the consumer
will need and communicates it in plain, non-legalistic language. That being said, there are three
possible suggestions for change which will provide clearer information to consumers. We believe
that, given the importance of limitation periods, OBSI should include reference to the “ought to
have known” standard for limitation periods and should lay out the limitation periods of each
province. This does not constitute legal advice but rather legal information. Moreover, an
investigation pathway or “investigation steps” graphic would assist consumers in understanding
the process. Lastly, we believe that OBSI should provide more disclosure of the timing of
investigations, including the time it might take to collect documents and the target for completion
after all documents are collected.

Recommendation

OBSI should provide additional information in the standard consent letter and their What to
Expect document, including:

Legal information about limitation periods for civil actions in each jurisdiction in Canada;
Reference to the “ought to have known” standard for limitation periods;

An investigation pathway/steps graphic; and

Better disclosure with respect to timing of the investigation, including the target for
completion and an estimated time for collecting documents.

coop

6.1.3 Investigation Timelines
OBSI’s current timeliness standards for investment-related complaints are set out in its annual

corporate objectives. For investments cases, OBSI's standards are that 50% of cases will be
closed in 90 days, 75% will be closed in 120 days, and 100% will be closed in 365 days.
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For most of the Five-Year Period, OBSI was using its older standard of closing 80% of cases
within 180 days. OBSI’s timeliness has improved significantly over the years. Specifically, the
average time it takes to close an investments case has been cut by more than half — from 136
days in 2016 to 62 days in 2020. Following the significant improvements in its case closing
timeliness between 2016 and 2020, OBSI implemented its new standard in early 2020, to clearly
communicate that it expected to close most cases in 90 days or less. Given how recently OBSI
updated its timeliness standard, we do not believe it is necessary to update it again at this time.

With respect to timeliness, we note that OBSI compares well against its international peers. For
example, FOS UK takes “up to 90 days” to handle complaints.'® In 2020-2021, AFCA took on
average 88 days to close a complaint. The average timelines for OBSI to complete investigations
for the review period are reflected in the table below.

Table 5: OBSI Timelines for Closing Investments Investigations (2016-2020)

Year Average Time to Close Investigation (Days)
2020 62

2019 75

2018 72

2017 86

2016 136

6.2 $350,000 Compensation Limit

OBSI's compensation limit of $350,000 has not been adjusted since 2002. We recommend
increasing OBSI’s compensation limit to $500,000 to align it with the limits found in other countries.
For example, FOS UK has a cap of GBP355,000 (approximately CAD$597,000). In Australia, for
a claim relating to direct financial loss, AFCA’s monetary jurisdiction is capped at AUD$542,500
(approximately the same in CAD$). We also note that Ontario’s Capital Markets Modernization
Task Force also recommended increasing OBSI’s compensation limit to $500,000, to be adjusted
over time.

Recommendation

OBSI should increase its compensation limit from $350,000 to $500,000.

6.3 Loss Calculation Methodology for Suitability Cases

Since OBSI was formed in 2002, it has received more complaints about suitability than any other
issue. OBSI has been standardizing and fine-tuning its approach to suitability cases over the last
couple of decades, with the ultimate goal of achieving greater efficiency and applying a consistent
approach to determining an investor’s losses in these cases.

From 2011-2013, OBSI conducted an extensive public consultation on its process for assessing
investment suitability and calculating losses in suitability cases. Using the feedback received from
industry and investors, and guidance obtained from external legal counsel, OBSI refined and
validated its loss calculation methodology.

13 https://www.financial-ombudsman.org.uk/consumers/expect/how-long-it-takes.
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The objective of OBSI’s loss calculation methodology is to reasonably estimate the position the
investor would have been in had the unsuitable investment not been made. To be as accurate
and fair as possible, OBSI compares an investor’'s actual investment performance with historical
data (referred to as notional portfolios) for the relevant time frame.

The process involves three steps:

1. The KYC determination: OBSI considers documents such as KYC forms. In certain
cases, investors complain that their KYC forms do not accurately reflect their actual KYC
information (for example, because the advisor did not review the KYC forms with the
investor or explain their significance). In these cases, if the KYC information is reasonable
based on the firm’s professional obligations and the consumer’s disclosures at the time,
OBSI will accept it and base the suitability analysis on the documented KYC information.
If the KYC information is not reasonable, OBSI will substitute reasonable information for
the purpose of the suitability analysis.

2. The suitability analysis: OBSI analyzes the investments and strategies recommended
by the advisor to determine if they were suitable based on the investor’'s KYC information.
The fact that the investor has incurred losses is not relevant to OBSI’s analysis of whether
the investments were unsuitable. Rather, the relevant issue is whether the investments
were in line with the investor’s risk tolerance and other requirements. If OBSI determines
that the investments were suitable, that is the end of the analysis and OBSI does not
recommend compensation. If, however, OBSI finds that the investments were unsuitable,
it moves on to determine whether the investor suffered financial harm and, if so, the
appropriate quantum of compensation.

3. Determining financial harm and compensation: At this stage of the inquiry, OBSI
compares the actual performance of the investor's unsuitable investments to the
performance of a notional portfolio of suitable investments, using common indices as a
performance benchmark. The purpose of this exercise is to determine how the investor
would have fared had they been suitably invested. If OBSI determines that the investor
did not incur financial harm, it concludes the investigation by explaining to the parties why
it believes no compensation is warranted. If OBSI determines that the investor incurred
financial harm, it goes on to consider whether the investor bears any responsibility for the
loss before determining the amount of compensation that it considers fair in all the
circumstances of the case.

To achieve greater efficiency and consistency, OBSI has a separate team of certified financial
analysts who conduct the risk assessment and loss calculations required for investments
complaints. OBSI provides these calculations to investment firms, who are then able to challenge
any aspects with which they do not agree in advance of OBSI issuing its final recommendation.
There is also a comprehensive summary of OBSI’s loss calculation methodology, which includes
specific examples of how particular issues would be addressed under the methodology, on OBSI’s
website.

Unfortunately, the methodology continues to be a significant point of contention for stakeholders.
As described in greater detail below, we heard many of the same criticisms that industry
stakeholders raised in 2011 and 2016. We found these criticisms to be largely unsubstantiated,
and likely the result of the continued application of what the 2016 reviewers described as a
“mythology” surrounding OBSI’s loss calculation methodology on the industry side.
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Consumers view the methodology as being a leading, world-class approach to estimating losses,
and describe it as a point of pride for OBSI. They find support for this position in the 2016 Report,
as Ms. Battell and Ms. Pender concluded that OBSI’s loss calculation methodology leads the
ombudsman world, and that its approaches (e.g., the use of indices, opportunity costs) are
consistent with underlying international policies. We agree with the findings of the previous
reviewers that OBSI’s loss calculation methodology is first-rate, enabling all parties to agree on
underlying assumptions and ensuring that prices from the relevant time are used, bringing a high
level of efficiency, consistency and fairness to the process.

6.3.1 Opportunity Costs, Notional Portfolios and Indices

Many stakeholders take issue with OBSI including opportunity costs in its assessment of losses.
This is the primary criticism we heard about OBSI’s loss calculation methodology on the industry
side. These stakeholders argue that it cannot be presumed what a complainant would have done,
and compensation awards should not be based on hypothetical assumptions.

It is true that opportunity costs are inherently speculative, and a vast range of reasonable
alternatives would have been available to a given complainant had an unsuitable investment not
been made. To mitigate against these concerns, in most cases, OBSI uses common stock market
indices (which collect data from a variety of issuers across different industries) as the benchmark
against which an investor’s unsuitable investments are compared.

One stakeholder complained that OBSI uses broad-based benchmark indices rather than sectoral
indices in its loss calculation methodology. While OBSI generally uses broad-based indices to
calculate an investor’s losses, the indices it uses in a given case depend on the circumstances of
the case. In any event, in each case, OBSI discusses the indices it is using with the firm, and has
at times changed its views based on the firm’s input.

We find OBSI’s process for calculating losses and, in particular, the inclusion of opportunity costs
and the use of notional portfolios and benchmark indices, to be entirely reasonable and consistent
with what a Canadian court would do in similar circumstances. The Ontario Superior Court of
Justice had the opportunity to consider these very issues in Smith v. Scotia Capital Inc.,* a case
where the plaintiff sued the defendant (his financial advisor) for failing to provide him with suitable
investments. At paragraphs 117-122, the Court endorsed an approach identical to the approach
followed by OBSI in assessing losses:

Whether in contract or tort, the measure of damages is that which is required to put
the Plaintiff in the position the Plaintiff would have been in had the wrong not
occurred. The damages award should be as full compensation to the Plaintiff as is
practicable.

The calculation of damages remains a complex issue. The focus should be on the date of
breach in the circumstances of each case. Where the allegation is of an unauthorized
trade, the date of breach is the date of the particular trade. However, where the allegation
is of unsuitable trading, the date of breach is not easy to determine. In all cases, the
evidence of the Plaintiff must be carefully examined.

The measure of damages is subject to the duty to mitigate and avoid accumulating losses.
When considering the period in which the Plaintiff will be allowed to claim ongoing losses

14 2006 CarswellOnt 9434 (Ont. S.C.J.).
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before being required to mitigate, it is a question of fact and depends on the circumstances
of each case. The standard is one of "reasonableness" and in assessing damages the
courts will allow a Plaintiff in investment cases a "reasonable" amount of time to assess
the situation. Recent case law has determined that the amount of time to be allowed to
mitigate damages has been assessed from six months to one year after a transfer of the
impugned portfolio to a new advisor.

In addition to recovering capital losses, the courts have also recognized that the
Plaintiff is entitled to recover damages for the lost opportunity to have realized
gains or a positive return with a suitable portfolio.

There is an argument to be made that all profits and all losses within the relevant time
frame should be offset against each other in calculating the net damages. An alternative
argument, of course, is that the client be permitted to sue only for the time frame where
the unsuitable trading yielded losses. It has also been said that a client should be entitled
to sue for the loss on a particular trade and keep the profits from earlier trades even if
some of the earlier ones were determined to be unsuitable.

Given the nature of the Plaintiff's allegations, namely, that he authorized all trades
but that the advice given to him was generally unsuitable, it would appear to me
that the appropriate way to assess damages is to calculate a reasonable expected
rate of return. This was the method that was followed in the case of Davidson v. Noram
Capital Management Inc., [2005] O.J. No. 4964 (Ont. S.C.J.) where the Court found that
the risk tolerances recorded and applied to the client's account had not been adequately
explained to them and were inappropriate. In that case, Mr. Justice Cumming stated as
follows:

Damages may be calculated using a reasonably expected rate of return
based on acomposite index, such as the Scotia Bond Index employed by Mr.
Weinstein, given that such a model is fairly representative of the plaintiffs’
investment objectives. (Emphasis added)

We also note that opportunity costs work both ways. That is to say, OBSI will not recommend
compensation in a situation where an investor was unsuitably invested, but likely would have lost
money in any event. As a result, we are of the view that the inclusion of opportunity costs in
OBSI’s loss calculation methodology is appropriate and fair to both parties.

6.3.2 Making Recommendations with Hindsight

Some industry members criticized OBSI for making recommendations with the benefit of hindsight,
rather than using only the information that was available at the time. We were disappointed to
hear this criticism, given that OBSI specifically developed its loss calculation methodology to
address previous concerns raised in the 2011 review about using hindsight. We did not see
evidence of OBSI using hindsight in its suitability analysis in our file review.
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6.3.3 Going Beyond the KYC Forms / Firm’s Risk Assessments

A few industry members complained about OBSI going beyond a complainant’s KYC forms in
determining risk tolerance. They argue that OBSI should not be making its own determination of
a complainant’s knowledge, objective and time horizon where it is contrary to what is stated in a
client's signed KYC forms, which the client has specifically acknowledged reading and
understanding. Similarly, these stakeholders take the position that OBSI should not substitute its
risk assessment of a particular security for that of a firm where the assessment is properly
documented.

We do not agree. There may be situations where the firm inaccurately recorded the client's KYC
information, or failed to update the client's KYC forms on being advised that the client’s risk
tolerance had changed. It cannot simply be assumed in every case that what is stated in a client’s
KYC forms is accurate, and it is entirely appropriate for OBSI to look beyond the KYC forms if
their contents appear unreasonable in the circumstances of the case. This is consistent with what
a Canadian court would do in similar circumstances.'® Likewise, we are of the view that a firm’s
risk assessment of a security is not to be taken as gospel, and it is OBSI’s job to look beyond the
assessment to ensure it was reasonably made.

6.3.4 Portfolio vs. Single Security Approach

Certain stakeholders criticized OBSI for looking at a security in isolation, rather than considering
a client’s entire portfolio with the firm, in determining whether the security was suitable for the
client. OBSI’s approach is more nuanced, and depends on the nature of the investment purchased
by the client and the advice given by the firm. Generally speaking, if the client received portfolio
advice, OBSI will make its assessment on the basis of the client’s entire portfolio. If the client was
sold a single stock, OBSI will consider the stock in isolation. Additionally, if OBSI's analysis
indicates that most of the investments in a client’s portfolio were suitable, and only a portion were
unsuitable, its loss calculations will focus on the performance of only the unsuitable investments.
We believe this approach is reasonable.

6.3.5 Compensating for Non-Financial Losses

Under its Terms of Reference, OBSI is permitted to recommend payment for both financial and
non-financial losses. A non-financial loss is a loss that does not have a direct monetary value. In
OBSI's dispute resolution process, a common example is the distress or inconvenience caused
by a firm's actions. Others include loss of reputation, damage to credit ratings and loss of privacy.

OBSI’s approach to non-financial losses recognizes that all consumers will experience some level
of inconvenience in a dispute with an investment firm. OBSI will only recommend compensation
for distress or inconvenience if it exceeds what OBSI believes to be reasonable under the
circumstances. OBSI investigators do not recommend compensation related to medical harms,
such as anxiety and lack of sleep, as they are unable to make health determinations.

The training materials provided to investigators contain useful guidance, including a typical
monetary range for such recommendations, lists of factors to consider and case studies outlining
when these recommendations could be issued. We found this training material to be relatively
comprehensive. Unfortunately, in our file review, it was not always clear to us why OBSI did not
make a recommendation for non-financial harm/indirect financial harm. In the cases we reviewed

15 See, for example, Graham v. Wells, 2015 BCSC 734.
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that did make such recommendations, it was not clear to us how they came to the amount
recommended.

In our stakeholder interviews, we also heard confusion about when and how OBSI applies its
policies and procedures on this topic. On the investor side, we heard from one individual who
received substantial compensation through OBSI’'s process, but who nevertheless felt like his
experience had been minimized because OBSI did not recommend compensation for stress in
his case, and he felt like he had been through an unreasonable amount of stress. On the industry
side, we heard from many that OBSI should not be compensating for stress and inconvenience
at all, while others thought that OBSI’'s approach to non-financial losses should be standardized.

We believe it is appropriate for OBSI to compensate for non-financial losses. This is an
international best practice (see, for example, the INFO Network Guide at page 41), and both FOS
UK and AFCA also compensate for non-financial harms. AFCA’s compensation for non-financial
loss is capped at AUD$5,000.% FOS UK does not have a limit on its compensation for non-
financial loss, but does provide different levels of compensation based on the severity of the
conduct. It also provides helpful guidance (with case studies) on its website so that consumers
can compare and have realistic expectations about the likelihood that they will receive non-
financial compensation.'’

We recommend a similar approach, whereby OBSI would set fixed amounts for non-financial
harms. We believe this would provide clarity to the parties, increase consistency in outcomes and
enhance confidence in OBSI’s processes.

Recommendation

OBSI should reform its approach to non-financial harms and indirect financial harms in the
following ways:

1. To provide certainty, OBSI should create three levels for non-financial harm/indirect
financial harm (low, medium and high), with set compensation amounts for each one;
and

2. When providing a determination with respect to compensation for non-financial
harm/indirect harm, OBSI investigators should be required to provide detailed reasons
as to why they came to their conclusion.

6.3.6 Exempt Market Dealers and Portfolio Managers

Many exempt market participants complained about OBSI’s approach to calculating losses in
cases where OBSI has found that an exempt market product has been unsuitably sold to a
consumer. Valuation is difficult or impossible for many exempt market securities for which no
market effectively exists. In these cases, OBSI attempts to determine the current value of the
investment based on any relevant information that the firm or others can provide. Often, however,
there is insufficient information to value the investment.

16 See AFCA Operational Guidelines to the Rules, 5 October 2021, available at
https://www.afca.org.au/about-afca/rules-and-guidelines/afcas-operational-guidelines.
17 See Compensation for distress or inconvenience, available at https://www.financial-
ombudsman.org.uk/consumers/expect/compensation-for-distress-or-inconvenience.
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Where current value cannot be determined, but wrongdoing has occurred and investor losses
must be calculated, OBSI’'s approach is to assign a current value of zero to these securities and
include as part of its recommendation that the investor transfer the unsuitably sold securities back
to the firm to ensure that the benefit from any remaining value in the securities accrues to the firm
and there is no potential for double recovery.

From the perspective of certain EMDs and PMs, this is highly problematic because they generally
operate on very thin working capital (a $50,000 surplus is required by regulation). We also
understand that it is difficult to get insurance for these types of claims.

However, when we asked EMDs and PMs about how to improve OBSI’s loss calculation
methodology for exempt market products, they generally told us that, due to the unique nature of
these products, EMDs and PMs should fall outside of OBSI’'s mandate. We disagree that EMDs
and PMs should be excluded from OBSI’s process, as we believe that fragmentation of this sort
would be inconsistent with all of the recent moves towards consolidating the Canadian securities
markets, and would deprive retail investors in Canada’s exempt markets of an important investor
protection measure.

In assessing OBSI's approach to calculating damages where an unsuitable exempt market
product was sold to a consumer, we attempted to compare OBSI’s approach with the approach a
Canadian court would take in similar circumstances. However, we are unaware of any relevant
case law where a Canadian court considered how to calculate a consumer’s damages where an
unsuitable exempt market product was sold to the consumer. As a general matter, we note that
OBSI’'s approach in these circumstances appears consistent with the overarching principle that
an aggrieved party should be made whole.

However, we acknowledge that we heard a lot of criticism from the EMD/PM community on OBSI’s
approach, and that these criticisms have been long-standing. While OBSI has sought to open
dialogue on these issues with interested stakeholders, no alternative solution has been found. As
a result, we believe that OBSI should conduct a public consultation on its loss calculation
methodology for exempt market product cases. Ideally, in order to ensure acceptance from the
EMD/PM community, the resulting methodology would be approved by the securities regulators.
We believe that this would help to improve OBSI'’s credibility with EMDs and PMs

Recommendation
OBSI should conduct a public consultation on its loss calculation methodology for exempt

market product cases. Ideally, in order to ensure acceptance from the EMD/PM community, the
resulting methodology would be approved by the securities regulators.
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7. Fees and Costs

OBSI should have a fair, transparent and appropriate process for setting
fees and allocating costs across its membership.

MOU, s. 3(d)

OBSI is a not-for-profit organization that operates on a cost recovery basis. Each September,
OBSI’'s board of directors approves its budget and the allocation of its budget among its
participating firms for the upcoming year. OBSI’s fee allocations are broadly based on the principle
that no one sector or registrant category should subsidize another.

For fee purposes, OBSI has five industry sectors:

1. Banks and deposit taking institutions;

2. Investment firms that are members of an SRO (IIROC and the MFDA);

3. Investment firms that are not members of an SRO, which includes PMs, EMDs, Restricted
Portfolio Managers, Restricted Dealers and Investment Fund Managers;

4. Scholarship plan dealers; and

5. Provincial credit unions (new in 2022).

The allocation of the budget among the five industry sectors is based on the total number and
complexity of the cases opened for each sector in the previously completed year.

Once the budget has been allocated to each sector, fees for each firm in the sector are determined
on the basis of size. The various sectors have different proxies for size. For example, for banks
and other deposit-taking firms, the banking sector allocation is divided among institutions on the
basis of their self-declared Canadian banking assets relative to other banks in the most recent
benchmark year.

For the SRO investment sector, there is a further allocation between IIROC and MFDA based on
their proportionate share of cases opened over a trailing eight quarter period. Both IIROC and
MFDA then allocate firm-specific fees among their firms using their own membership payment
calculation methodology.

For investment firms that are not members of an SRO (including PMs and EMDs), fees are paid
based on each firm's number of registered representatives. The per representative fee is
determined by dividing the sector's budget allocation by the total number of representatives
reported for the sector in the previous year. To determine their fees, firms log onto OBSI's online
firm portal and use the fee calculator to input their total number of registered representatives for
the current fiscal year (excluding those representatives that work exclusively in Quebec or deal
exclusively with permitted clients). An invoice is created and firms pay OBSI directly.

Some stakeholders told us that OBSI’s process for setting fees is transparent but difficult to

understand. In their view, a fee structure where members are charged a set administration fee
plus a per case fee would be fairer and simpler.
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Members of the PM community were the most critical of OBSI’s process for setting fees. They
took the position that the percentage of fees allocated to them is not consistent with the
percentage of overall complaints against them. They view this as negatively impacting their overall
value for money.

As support, they cite the case statistics in OBSI’s annual reports. In 2020, for example, there were
692 PMs participating in OBSI. Only 26 cases involving PMs were opened, representing 5% of
the total cases opened by OBSI. In 2019, this figure was 3.6%. Given that the PM category
accounts for a small percentage of the overall cases opened by OBSI, PMs argue that the current
model results in the PM sector paying a disproportionately high amount of OBSI’s infrastructure
costs in relation to the services provided to PMs.

OBSI’s response is that its fee allocations are based not only on the number of cases, but also
the complexity of cases. The fees allocated to EMDs and PMs are proportionate when complexity
is taken into account. In 2020, the EMD & PM sector was allocated 7.6% of OBSI’s total fees. In
2018 (the year on which 2020 fees are based), cases from the EMD-PM sector made up 7% of
OBSI’s complexity-weighted case volume.

OBSI told us that it prefers its current fee allocation methodology to a per-case fee allocation for
a number of reasons. The main reason is that OBSI considers its current methodology fair to all
firms. The methodology also allows OBSI to meet its budget needs and is responsive to the
preferences that firms have expressed to OBSI (for example, their preference for year-over-year
fee predictability and minimal risk of upward volatility).

OBSI also sees a per-case fee allocation as potentially disincentivizing firms from referring
consumers to OBSI, notwithstanding their regulatory obligation to do so.

While complex, we find the system to be fair and transparent, and are not recommending that any
changes be made at this time.
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8. Resources

OBSI should have the appropriate resources to carry out its functions and
to deal with each complaint thoroughly and competently.

MOU, s. 3(e)

8.1 Budget and Resources

We reviewed OBSI’s budgets, budget summaries and audited financial statements for 2016-2020.
OBSI’s leadership presents budget summaries for the board that are comprehensive and well-
considered. On the face of these documents, there does not appear to be anything of great
concern. Budget planning appears to be accurate, as budgets typically have a positive variance
at the end of the fiscal year, with the exception of 2019, which had a small negative variance. In
our discussions with OBSI leadership, it was noted that the organization’s budget has remained
largely consistent in recent years, even with the spike in cases caused by the COVID-19 pandemic.

The management and staff we spoke to did not express any significant budget or resource
concerns. We find that OBSI’s budget and resources during the Five-Year Period were adequate.
However, we note that if certain of the recommendations in this report are implemented (for
example, if OBSI is given binding decision-making authority and certain reforms are made to its
systems), it will likely require an increase in fees.

8.1.1 Response to the COVID-19 Pandemic

In March 2020, the COVID-19 pandemic led to enormous disruption at OBSI, both externally and
internally. Externally, cases spiked, with more consumers complaining to their banks and
investment firms for various reasons. This led to an enormous increase in workflow for the
organization. While OBSI dealt with 90-95 total intakes (not specific to investments) per week on
average pre-pandemic, it received about 150 total intakes per week during the pandemic.
Internally, OBSI dealt with the same challenges every employer dealt with in Canada, including
the need to transition to a work-from-home model and the need for flexibility to allow for childcare
and sick time.

OBSI was criticized for the backlogs it suffered after the 2007-09 financial crisis, which also
resulted in a spike in cases. By contrast, OBSI has not had significant delays in its services during
the COVID-19 pandemic. In response to the pandemic and the influx of cases, OBSI hired more
investigation staff. Moreover, managers expressed to us that staff simply “worked a lot,” hunkering
down for a busy period. We commend OBSI for its success in this regard. Senior management
observed that the organization had learned lessons from the financial crisis and the backlog it
created. There was more staff, more support, a stronger analyst team and more guidance from
management during the pandemic, and all of this led to better results.

At the management and board levels, the pandemic was taken seriously from the beginning. In
both 2020 and 2021, management prepared Case Volume Increase Response Plans, outlining
possible case increase scenarios and the budgetary and operational impacts of each. The 2020
plan was produced in April 2020, mere weeks after the declaration of a global pandemic. The key
motivator for this was the associated stock market drop in March 2020 and subsequent market
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volatility. This shows that OBSI’'s leadership was on top of the matter. This strong leadership
complemented the hard-working staff.

Also notable was the organization’s digital transformation between 2015 and 2020 — to completely
cloud-based computing, VOIP telephone communications and paperless workflows.
Technological innovations such as OBSI’s consumer and firm portals and online case opening
process have also driven efficiency significantly through the period.

The shift to remote work was smooth due to OBSI’'s advance business continuity planning and
the fact that even pre-pandemic, about a quarter of OBSI's workforce worked remotely, as they
are located across the country. OBSI also adjusted workflows, reduced project work and reduced
cross-training to allow staff to focus in areas of high expertise in order to facilitate efficiency.

8.2 Staff

OBSI has sufficient staff to fulfill its investments mandate. It currently has a complement of 21
investigators (all of whom work on both OBSI’s investments and banking mandates), two deputy
ombudsmen, four managers (who also work on both investments and banking), five investments
analysts (four analysts and a manager), and five case assessment officers (four officers and a
manager).

Inherently tied into its reputation for good operations is the reputation of OBSI’s investigators.
OBSI’s investigators are full-time permanent staff of the organization. They come from a range of
backgrounds, including law, finance and accounting.

With respect to style, the comments about OBSI investigators were generally positive. Industry
and consumers alike found OBSI investigators pleasant, professional and communicative. With
respect to the investigators’ expertise, stakeholders told us that, overall, OBSI has done a good
job bringing knowledgeable investigators in. However, there were concerns raised by some
industry stakeholders that the quality of OBSI’s investigators varies, and that some are more
knowledgeable on certain subjects than others. In particular, we heard that:

Sometimes the same dealer is treated differently depending on who the investigator is;
What is given weight varies depending on the investigator on the file;

It is difficult for less seasoned investigators to conduct a retroactive analysis;

OBSI has too many generalists reviewing complex products and transactions, which leads
to inconstant results. If staff were specialists in a particular area, this would result in greater
consistency; and

5. OBSI’s staff do not have the requisite knowledge and experience of having trained or
worked in the exempt market. Taking the Exempt Market Product Exam or Chief
Compliance Officer's Course are not appropriate proxies of knowledge of and experience
in the exempt market.

Pwnh PR

These stakeholders recommended making relevant industry experience an essential requirement
for new staff hired to conduct complaint investigations.

We did not see anything in our file review to substantiate these concerns and note that OBSI’s
2020 firm survey results indicate that 90% of investment firms who used its services agreed that
its investigators were knowledgeable about applicable laws and regulations and firms’ applicable
policies. As a result, it seems the above viewpoints are those of a vocal minority.
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From other stakeholders, we heard that OBSI’s investigators were proficient, qualified and skilled
at their jobs. These stakeholders told us that their overall experience at OBSI has improved
substantially as a result of the quality of OBSI’s investigators. We heard that OBSI’s investigators
are willing to hear both parties’ viewpoints and that they are very reflective on feedback. Based
on our file review, we agree.

With respect to particular concerns raised by the EMD/PM community, we note that, in addition
to having taken the Exempt Market Product Exam or Chief Compliance Officer's Course, most
members of OBSI’s investigative staff have completed the IFSE Institute exempt markets
proficiency course (the qualifying course to allow individuals to become registered exempt market
representatives). They are also very familiar with the requirements of NI 31-103 and other
securities regulations that apply to exempt market dealers. Certain investigators also have exempt
market experience.

We suggest, however, given the outstanding concerns about industry knowledge, that it would be
worthwhile for OBSI to “bring the outside in” more often (that is, increase the number of times
industry and firm staff come into OBSI’s offices to share the latest industry developments or
insights they feel may help OBSI’s understanding of issues). We also recommend that OBSI work
with the relevant industry associations to develop a training program on exempt market issues for
its investigators.

Recommendation
OBSI should increase the number of times industry and firm staff come into OBSI’s offices to
share the latest industry developments or any industry insights they feel may help OBSI’'s

understanding of issues. OBSI should also work with the relevant industry association to
develop a training program on exempt market issues for its investigators.
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9. Accessibility

OBSI should promote knowledge of its services, ensure that investors have
convenient, well-identified means of access to its services, and provide its
services at no cost to investors who have complaints.

MOU, s. 3(f)

9.1 Bilingual Services

OBSI is a national organization. It is required to offer its services in Canada’s two official
languages, English and French, and to provide those services across our vast country.

In order to discern whether OBSI is accessible, we reviewed OBSI’s public-facing materials,
interviewed OBSI investigators and consulted with stakeholders who serve the Francophone
communities.

Overall, we found that OBSI makes its services available in both official languages. In speaking
with OBSI staff, we found that there were investigators who spoke English and French and heard
from investigators that they could not recall any situations where a consumer was unable to work
with an investigator who did not speak their chosen official language.

We reviewed files that were in both English and French. While most were in English, those that
had Francophone consumers received services in French if requested including having their
interviews in French.

In conducting our review, we took a broader definition of ‘services’ than just the dispute resolution
process. We reviewed the public-facing materials produced by OBSI. The website is fully bilingual
and users can access the information and resources there in either English or French.

However, we note that not all publications are in both official languages, though most are. While
key documents such as annual reports are in both French and English, there are some documents
in the Présentations, rapports et propositions section of the website that are in English only.
Importantly, case studies and data reports are in both languages.

9.2 Services across Canada

OBSI is meant to be a national service, available to residents of any of Canada’s 13 provinces
and territories and consumers outside Canada using the services of a Canadian participating firm.
However, we heard feedback from multiple stakeholders that OBSI’s services are not available to
everyone. There was concern raised that those in remote, rural and Indigenous communities
might not know about OBSI or have the resources to go through the dispute resolution process.
We flag this as a concern though it is not entirely within OBSI’s control; for example, some
communities lack adequate broadband access and there is little that OBSI can do to improve
accessibility in this case.
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That being said, we found no pattern of service differentials depending on geography. A consumer
in a remote town and a consumer in a big city did not face different service timelines or quality of
service, as best we could tell through our file review.

9.3 Free Services

OBSI is required to provide its services free of charge to consumers. This is also a crucial
internationally recognized best practice for financial services ombudsmen and an important
aspect of OBSI’s accessibility. OBSI has maintained this standard and we heard no concerns
from stakeholders to the contrary.

9.4 Broader Accessibility Considerations

In our discussions with OBSI senior management, we also heard that OBSI publishes some
materials in languages in addition to English and French. We believe this is an important practice
to ensure that OBSI is reaching all communities in Canada.

Recommendation

OBSI should continue to produce core materials for consumers in languages in addition to
English and French, to the extent possible within resource constraints.

9.5 Promoting Awareness

Promoting awareness of OBSI’s services is one of the key requirements of the MOU. Consumer
awareness of OBSI’s services is necessary for OBSI to fulfill its role in instilling confidence in the
sector and in ensuring that consumers do not abandon their unresolved complaints due to a
perception of futility.

We heard from some firms that awareness raising is akin to “advertising for complaints” or trying
to instill dissatisfaction. We do not find these arguments compelling, and commend OBSI for the
strides it has made in its consumer awareness activities since the 2016 Review. Among other
things, in recent years, OBSI has:

1. met regularly with consumer groups to share information;

2. leveraged its community outreach program to deliver information webinars to vulnerable
consumer groups and the communities they serve;

3. increased digital communications on its website and social media platforms and increased
its promotion of posts and tweets;

4. developed and promoted a full-length video about its complaint process and numerous
shorter videos and promoted them through social media and its website; and

5. introduced a community outreach program to augment its existing efforts to foster
relationships with vulnerable consumer groups and the communities they serve.

Looking to the future, we understand that OBSI is looking to expand its role as a thought leader,
by using its experiences and expertise to contribute to the overall fairness, effectiveness and trust
in the financial services sector in Canada. We believe this is an important function of a financial
services ombudsman and will be a significant value add to the system.
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Recommendation

OBSI should continue to expand its role as a thought leader in the future by using its
experiences and expertise to contribute to the overall fairness, effectiveness and trust in the

financial services sector in Canada.
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10. Systems and Controls

OBSI should have effective and adequate internal controls to ensure the
confidentiality, integrity and competence of its investigative and dispute
resolution processes.

MOU, s. 3(g)

10.1 Confidentiality

OBSI’s dispute resolution process is confidential. In order to participate in the process, both
parties have to agree not to disclose any information they have received through OBSI’s process,
including its letters and documentation, subject to certain limited exceptions. They can speak
about the process generally. Consumers specifically agree to the confidentiality of OBSI’s process
by signing a consent letter to participate in the process. For firms, the duty of confidentiality is set
out in OBSI’s Terms of Reference, which firms agree to abide by when they become participating
firms.

Confidentiality is an important feature of OBSI’'s complaint process. It allows firms and consumers
to freely share information without fear that it will be used against them later. Put simply,
confidentiality helps to foster settlement by allowing consumers and firms to focus on getting to a
fair resolution of their case by working collaboratively, without fear that an adverse inference will
be drawn against them, and avoiding unnecessary posturing or hostile communications. This free
exchange of information helps OBSI to quickly find a fair resolution to the case.

We heard from some consumers that OBSI should not require consumers to sign a confidentiality
agreement to participate in OBSI’s process. For the reasons described above, we believe that
confidentiality is an important part of OBSI’s process that should be maintained.

10.2 Quality Control

OBSI has various quality control processes in place, including:

1. Manager oversight of every file, including through the review of the investigation plan
prepared by the investigator at the outset of the investigation;

2. Regular informal management meetings with staff;

3. The application of OBSI’s loss calculation methodology by a specialized team of analysts
in suitability cases;

4. The ability to have peers review draft closing letters and other documents, or to discuss
issues with peers;

5. Management review of all closing letters; and

6. The availability of reconsideration.

In addition, almost all of OBSI's cases are subject to a Quality Assessment Review by the
manager to assess quality against six key quality metrics (efficiency of investigation, information
gathering, analysis and insight, writing quality, stakeholder engagement, data integrity), as well
as qualitative comments.
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OBSI also has semi-annual compliance reviews conducted by its Chief Compliance Officer that
examine compliance with regulatory and internal controls for a random sample of cases. This is
an important accountability function that includes but is broader in scope than case quality control.

In addition, OBSI offers consumers the ability to lodge compliance complaints if they believe OBSI
has not complied with its standards and obligations. Finally, OBSI has the independent external
review process, as well as ad hoc regulator reviews (such as the recent FCAC review).

Other than the minor suggestions for improvement noted throughout this report, we believe that

OBSI has effective and adequate internal controls to ensure the confidentiality, integrity and
competence of its processes.
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11. Core Methodologies

OBSI should have appropriate and transparent processes for developing its
core methodologies for dispute resolution.

MOU, s. 3(h)

As discussed throughout this report, OBSI has robust dispute resolution methodologies and
record-keeping. It has also posted many of its core methodologies (such as its approach to
suitability, limitation periods, risk ratings, DIY investing cases, etc.) on its website.

Nevertheless, residual complaints about the transparency and consistency of OBSI's decisions
do exist. Peer agencies internationally, such as FOS UK and AFCA, post their binding decisions
online. This allows the parties to understand how any particular case might be approached by
investigators. Others, such as the New Zealand Insurance & Financial Services Ombudsman
Scheme (IFSO), post helpful case studies in an easy-to-understand format. OBSI does the same,
although not as frequently as IFSO.

We understand that, in June 2022, Bank Act requirements under the consumer protection
framework will be coming into force which will require OBSI to publish a summary of its final
recommendation for every case, including: the nature of the complaint, the name of the institution,
a description of any compensation, and the reasons for the final recommendation. These
summaries will need to be published within 90 days of the final recommendation. We believe this
is a positive step. It will enhance transparency, promote consistency of like decisions and increase
confidence in OBSI’s decision-making processes on the banking side.

We also understand that OBSI already provides similar case summaries to the JRC (except with
both the consumer and firm name anonymized) as part of its reporting on the investments side.
We recommend that OBSI post these anonymized summaries to its website in the same way it
plans to do for banking files.

Recommendation

OBSI should be required to post anonymized case summaries of all of its investments cases to
its website.
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12. Information Sharing

OBSI should share information and cooperate with the Participating CSA
Members through the CSA Designates in order to facilitate effective

oversight under this MOU.

MOU, s. 3()

OBSI meets and shares information with the JRC on a quarterly basis. OBSI’s reporting to the
JRC is detailed and robust. It includes analytical reports in the form of tables and raw data on
matters such as open and closed complaints, case outcomes, reasons for file delays and low
settlements, accompanied by a helpful report from the CEO setting out the main insights and
observations for the period. OBSI also provides anonymized summaries of all of its investment
cases to the JRC, which we recommend it also post to its website. Additionally, OBSI’s board

meets annually with the JRC, including holding an in-camera meeting.

In our view, the information OBSI provides helps to facilitate effective oversight under the MOU.
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13. Transparency

OBSI should undertake public consultations in respect of material changes
to its operations or services, including material changes to its Terms of

Reference or By-Laws.

MOU, s. 3(j)

In 2018, OBSI underwent a public consultation process on the modernization of its Terms of
Reference in order to make them easier to use and current. A number of submissions were
received and considered by OBSI’s board.

We are not aware of any material changes to either OBSI’s Terms of Reference or By-Laws that
were made without consultation.
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14. Progress Since 2016 Review

As outlined in greater detail throughout this report, OBSI has made significant progress since the
2016 Review. Key achievements include:

1. The modernization of OBSI’s organizational practices through:

a. the development of a five-year strategic plan;

b. the development and launch of a new internal intranet knowledge management
system;

c. the development and launch of a new financial accounting system;

d. the writing of, consulting on and launch of entirely new Terms of Reference; and

e. the launch of OBSI’s social media strategy.

2. Improved efficiency, which allowed OBSI to respond to significant case volume increases
during the COVID-19 pandemic, through:

a. the development and launch of a new case management system;

b. pursuing a digital transformation to cloud-based data and VOIP-based
communications systems (ongoing);

c. the automation of OBSI’s online complaint intake process; and

d. the launch of OBSI's expedited investigations process.

3. Improved value to stakeholders through:

a completely rebuilt, user-friendly, secure website;

the plain language rewrite of all communications;

new Consumer and Firm Portals;

the launch of Firm Helpdesk;

guarterly newsletters;

firm continuing education presentations; and

the posting of various OBSI core methodologies and approaches to key issues to
OBSI’s website.
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4. Minimized enterprise risks through:

a. new enterprise risk framework;

b. fully funded financial reserves and reserve sufficiency assessment process;
c. implementation of independent IT security maturity audit; and

d. new IT managed services and vendor relationships.

Certain recommendations from the 2016 Report remain outstanding, the most significant being
OBSI’s continued lack of binding decision-making authority (which is outside of OBSI’s control).
Another key outstanding recommendation relates to the clarification and/or broadening of the
definition of “systemic issues”.
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15. Summary of International Comparisons

Comparisons with other international financial ombuds services have been included throughout
the report. To summarize, OBSI has improved its overall effectiveness in relation to its
international counterparts. However, it continues to trail behind in the following respects:

1. its inability to secure redress for consumers by issuing decisions that are binding on the
parties; and
2. its handling of systemic issues.

We see these as key areas for improvement for OBSI in the future.
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16. Summary of Recommendations

Governance Recommendations

1. OBSI’s board should undertake a strategic review of its governance structure to determine
how best to ensure that key stakeholder interests are most effectively considered in board
oversight and decision-making. In particular, OBSI’s board should:

a.

add other metrics to the Governance & Human Resources Committee’s diversity
deliberations for recruitment purposes, including indigenous ancestry,
membership in a visible minority community and disability;

transition towards having a board with no specific categorical requirements
regarding the number of industry and community directors and amend its bylaws
to remove the requirement that industry directors be nominated by IIROC, MFDA
and CBA, respectively;

amend and update its skills matrix and use it as the basis for recruitment to ensure
that directors have the skills and competencies needed to effectively oversee OBSI.
The skills matrix should include experience in the range of relevant industry sectors,
as well as important consumer and investor perspectives; geographic and linguistic
diversity; and diversity of backgrounds should also be explicitly accounted for;
establish roundtables with industry and consumers, including advocacy groups of
both, to receive their perspectives and opinions on key issues of importance to
OBSI and current developments and trends; and

in light of the above, carefully consider whether it is necessary or desirable to
continue having a CIAC, given that the recommended governance structure
described above would see an OBSI board that has balance in industry and
investor backgrounds and where the OBSI board would receive input from industry
and consumer stakeholders through other means.

Strategic Recommendations

2. Until binding authority is granted, or if it is not granted, OBSI should publish not only cases
of outright refusals, but also low settlements in the form of quarterly and annual chart
posted to its website.

3. OBSI should be empowered to make awards that are binding on the firm and on the
consumer, if accepted by the consumer.

4. OBSI’s binding decision-making authority should be accompanied by certain limited
procedural enhancements at the discretion of the decision-maker and a right of judicial

review.

Operational Recommendations

5. OBSI should add more information about limitation periods to the closing letter sent to
consumers. Specifically, OBSI should include:

a.
b.

information about the limitation periods in each province; and
language indicating the “ought to have known” standard for limitation periods.
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10.

11.

12.

13.

14.

15.

16.

OBSI should conduct consumer and firm interviews over a videoconferencing platform,
allowing for a stronger credibility assessment.

OBSI should work with the JRC to review and improve the systemic issue reporting system,
including by:
a. Amending the definition of systemic issue to include complaints raised by a single
complainant;
b. Requiring OBSI to report repeated systemic issues year-after-year, even if the
same issue was identified in prior years; and
c. Ensuring more robust communication between the JRC and OBSI once a systemic
issue has been identified by OBSI.

OBSI should set out in its Annual Report the number of potential systemic issues it has
identified in the previous year, both in respect of securities and banking complaints, and
provide a generic description of the type of issue identified.

OBSI should work with the JRC or the CSA Designate to issue a report to the public on
what steps have been taken with respect to the potential systemic issues identified by
OBSI.

OBSI should ensure that it is adequately serving seniors by:
a. changing CIAC’s Statement of Expectations to require at least one member with
experience in advocating for seniors; and
b. requiring special training for all existing (and then, as they are onboarded, all new)
investigators on working with seniors (e.g., identifying diminished capacity).

OBSI should begin counting its investigation targets when OBSI receives the consumer’s
signed consent letter.

OBSI should require firms to provide documents within two weeks, failing which OBSI
should publicly report the firm’s failure to meet OBSI’s timelines.

OBSI should set a target of 30 days to assign a case to an investigator, and should report
on how frequently it is meeting this target.

OBSI should provide additional information in the standard consent letter and their What
to Expect document, including:

a. Legal information about limitation periods for civil actions in each jurisdiction in
Canada;
b. Reference to the “ought to have known” standard for limitation periods;
c. An investigation pathway/steps graphic; and
d. Better disclosure with respect to timing of the investigation, including the target for
completion and an estimated time for collecting documents.
OBSI should increase its compensation limit from $350,000 to $500,000.

OBSI should reform its approach to non-financial harms and indirect financial harms in the
following ways:
a. To provide certainty, OBSI should create three levels for non-financial
harm/indirect financial harm (low, medium and high), with set compensation
amounts for each one; and
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b. When providing a determination with respect to compensation for non-financial
harm/indirect harm, OBSI investigators should be required to provide detailed
reasons as to why they came to their conclusion.

17. OBSI should conduct a public consultation on its loss calculation methodology for exempt
market product cases. Ideally, in order to ensure acceptance from the EMD/PM
community, the resulting methodology would be approved by the securities regulators.

18. OBSI should increase the number of times industry and firm staff come into OBSI’s offices
to share the latest industry developments or any industry insights they feel may help
OBSI's understanding of issues. OBSI should also work with the relevant industry
association to develop a training program on exempt market issues for its investigators.

Value-Added and Awareness Recommendations

19. OBSI’s reconsideration closing letters should contain additional information with respect
to the process the reconsideration officer undertook and more detailed reasons for either
upholding or overturning the original decision.

20. OBSI should continue to produce core materials for consumers in languages in addition
to English and French, to the extent possible within resource constraints.

21. OBSI should be required to post anonymized case summaries of all of its investments
cases to its website.

22. OBSI should continue to expand its role as a thought leader in the future by using its

experiences and expertise to contribute to the overall fairness, effectiveness and trust in
the financial services sector in Canada.
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APPENDIX “A” = MEMORANDUM OF UNDERSTANDING
BETWEEN THE CSA AND OBSI

Amended and Eestated AMemorandum of Understanding
concerning oversight of the Ombudsman for Banlang Services and Investments

Among
the Canadian Securities Adminiztrators
and

0BsI

WHEEEAS an acceszible and effective dispute resolufion serice 15 vital to the mtesnity of the
Canadian securtties market and 15 an important public policy objective of the CSA;

WHEEEAS mvestors should have ready recowrse to effective dispute resolution mecham=zms
both (a) within 2 Regstered Firm and (b) 1n the case of unresolved complaints at the firm level,
within an mmdependent thard-party dispute resolution system;

WHEEEAS the C5A consider effective dispute resohibion through an independent ombudservice
to be an mportant component of 3 well funchoning myvestor protection pohey framework;

WHEEEAS OBEI has establizhed an acceszible and effective system fo resolve immvestor
complamts based on standards acceptable to the C5A;

WHEEEAS OBSI resolves the vast majonity of complaints brought to 1f to the satisfaction of
both the mvestors and the firms ivvokred and, m those instances where 2 Remstered Fim does
not accept OB5I's recommendations, the C5A consider the mechani=m of makmg such refusals
transparent to be an important element of the mvestor protection framework;

WHEEEAS the C5A have made amendmwsents to NI 31-103 effective May 1, 2014, to requre,
among other things, that Regstered Fomms make available the services of OBSI for disputes that
fall within OBSI"s mandate;

WHEEEAS these amendment= to I 31-103 are not applhicable in Cuebes smee the Autonite des
marchés financlers may act as a mediator and Eemstered Fims are deemed to comply wath the
dispute resolufion requirements included m WI 31-103 of they comply with the appheable
provisions 1o the Secwrifies dor (Quabec);

WHEEREAS mvestors in (huebec are nevertheless entitled to use the services of OBSI for
disputes that fall within OB5I"s mandate, in heu of the mediation services of the Autorte des
marchés inanciers; and

WHEEEAS the C5A consider if important to arfieulate an oversight framework for OBST as the
mandated dispute resoluhion service provider under NI 31-103.
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The partes agree as follows:

Article 1 — Defindtions

1) For pwposes of this Amended and Bestated Memorandum of Understandmg (“MOT ™)

a)
&)

e}
d)

k)

i)
k)

D

“Board of Dwectors” means the board of directors of OBSI;

“B-Laws" means the bv-laws adopted by OBSL which became effectrve on Decembar
3, 2013, as amended from tme to fime;

“Chair” means the chair of the Board of Directors;
“CSAT means “Canadian Secunties Admamistrators";

“C5A Desipnates” mean the Alberta Secunfies Commmssion, the Briiizh Columbia
Secuntes Commassion, the Ontano Secunihes Commussion, and the Autonte des
marches financiers, or another member or members of the CSA selected from time to
time to act as the C5A Designates under this MOT;

“TELC means the OBSI Jount Regulators Commmittes which meludes representatives from
the C5A Designates, the Investment Industry Begulatory Orgamization of Canada and the
Mutual Fund Dealers Assocmaton of Canada. The terms of reference for the JEC are
attached as Schedule A to this BIOTT;

“MI 31-103" means National Instrument 31-103 Regizrration Reguirements, Exempiions
and Ongoing Registrant Obligations;

“0BSI” means the Ombudsman for Banking Services and Investments, or 1ts successor;
“Ombudsman” means the ombudsman appointed by the Board of Directors;
“Registered Firm™ has the same meanmg as i NI 31-103;

“Registered Indridual™ has the same meanmg as i NI 31-103; and

“Terms= of Feference™ means the Terms of Reference adopted by OB5] on December 2,
2013, as amended from time to me.

Article I - Purpose

2 This MOU provades an oversight framework for the C5A and OBSI to cooperate and

commumicate constractively.

3) The purpose of the oversaight framework 15 to ensure that OBS] confinues to meet the
followmg standards set by the CSA:
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&)

k)

b))

Governance — OBSI's governance structure should provide for fair and meaningful
representation on 1ts Board of Dwectors and board commattees of different stakeholders,
promote accountability of the Ombudsman and allow OBS] to manage conflicts of
mterest.

Independence and Standard of Fairness — QB3] should provide mmparhal and objective
dispute resolufion services that are independent from the mvestment industry, and that
are based on a standard that 1= faw to both Registered Fims and mvestors m the
clrcnmstances of each individual complaint. When determiming what 1s far, OBSI
should take mto account general principles of good financial services and business
practce, and any relevant laws, regulatory poboes, pmdance, professional standards and
codes of practice or conduct.

Processas fo perform fimctions on a timely and fair basiz — OBS] should maimtam its
abulity to perform 1fs dispute resclution on a timely basis and deal with complaints
without undue delay and should establish processes that are demonstrably fair to both
parties.

Feeaz and costs — OBSI should have a faw, transparent and appropnate process for setting
fees and allocating costs across 1ts membership.

sources — OBS] should have the approprate resources to cairy out its funchons and to
deal with each complaint thoroughly and competently.

Accezsibility — OB5I] should promote knowledze of its services, ensure that investors
have convement, well 1dentfied means of access to 1ts services, and provide 1ts services
at po cost to mvestors who have complaints.

Systems and centrols — OBS] should have effectrve and adequate internal controls to
ensure the confidenthiality, mtesnty and competence of 1ts investhgzative and dispute

resolution processes.

Core Methodologies — OBS] should havve appropnate and transparent processes for
developing 1t core methodologes for dispute resolution.

Information sharing — OBS] should share information and cooperate with the CSA
through the CSA Designates m order to facihitate effective oversight under thas MOU.

Tranzparency — 0OBS] should undertake public consultations m respect of matenal

changes to 1t operations or semaces, inchiding matenal changes to 1ts Terms of
Reference or By-Laws.
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4

5)

This MOT 15 not intended to:

a) displace or reduce the duties or responsibilities of the Board of Directors n oversesmg
OBEL; the Board of Directors contnues to be fully responsible for providing oversight of
OBE] and the Ombudsman (through the adophon of transparent governance and other
policies embracing best practices and through sound stewardship of the operations of
OB m accordance wath OBSI's Terms of Feference and Byv-Laws;

b} beused to share mformation that relates to individual complaints made to OBSI,
meluding the idenfity of any complainant, Fegistered Fum or Regstered Indmadual
agamst whom a complaint has been made, unless provided by section 7 of thys RIOTT.

This MOT 15 mtended to replace the oversight framework confemplated in the Joind Forum
of Financizl Market Begulators” The Financial Services OmbudsNetwork — 4 Framework for
Caollaborarion, which was adopted and endorsed by the C5A in August 2007.

Article 3 — Cooperation and Information Sharins

6)

7)

£)

9)

The C5A and OBS] agree that:

a) The C5A Desipnates and the Chair will meet and commmmeate as appropriate to disouss
matters sigmficant fo mvestor disputes.

b} The Chair will consult at an early stage with the C5A Designates on 1ssues that mght
have sizmficant mplications for the dispute resoloton system and for 1ts members.

o} The Chair will share at an early stage with the C5A Designates draft documents that are
propozad to be publizhed for stakeholder feedback, meluding anv proposed changes to
OB s Terms of Beference, Bv-Laws or fees.

The Char w1l mform the C54 Designates of 15sues and share informaton that appear hkely

to have sizmficant regulatory mplications, meluding 155ues that appear to affect mulfiple

chents of one or more firmes.

The Char wll deliver an annual report to the C5A Designates on OB5I"s activifies,
including the mumber and tvpes of complaint: handled.

The Board of Directors will make itself available o meet with the C5A Desigmates and the
JELC at least once a vear, or more frequently if requested by the US54 Desigmates to discuss,
among other things:

3} matenal operating 1ssues, inchidmg fees, specific to OBSI;

b} governance matters; and

o} effectivensss of 0BS5S dispute resolufion practices.
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10} The Ombudsman will also mest with the C5A Denignates and the JEC, as appropnate, to
discuss sigmficant 1ssues that could materially impact OB5I s operations or the effectvensss
of the dispute resoluton sy=tem for investors.

Article 4 — Independent Evaluations

11} Whithin taro vears of the amendments to M1 21-103 coming into force, OBSI wnll commence
an independent evalnation of 1ts operations and practices 1n accordance with terms of
reference and a mandate estabhished 1n consultation wath the C5A, and undertaken by an
evaluator acceptable to the CSA mn consultzhon wath the JEC. OBSI wall cooperate wath the
evaluator to facihitate the completion of the evaluator’s report within a reasonable tme from
the commencement of the evalunation. Thereafter, such independent evalnations wall oceur at

least once every five vears.

12} The Board of Dhrectors will provide the C5A Designates with an achion plan respechng the
proposed mmplementation of any recommendations made 1o the iIndependent evaluator’s
repaort.

Article & — Amendment:

The parties will penodically review the fimchomng and effectiveness of this MOU wath a wiew,
among other thing=, to expanding or altering the scope or operation of thas MOTT should that be
Judged necessary.

Article 6 - Execution of MOT

Cooperation 1n accordance with this MOU wall become effective on the date this MOU 1= signed
by the parties.

The effective date of the MOTT 1z December 1, 2015,
The BOT may be signed i any number of counterparts (which may be delivered by facsimmle,

FDF format or other electrome transowssion), each of whach 1= deemed an ongmal. and all of
which taken together constitute one smmgle document.
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SCHEDTLE A

OB5I Joint Begulators Committes (“JRLC™)
Term: of Raference

1. MAlandate
The role of JEC 1= to:

# faeilitate a holishe approach to mformation shanmg and momtoring of the dispute resolution
process with an overall view to promoting investor protection and confidence in the external
dispute resolution system

*  sypport fapmess, accessibility and effectiveness of the dispute resolution process

* facilitate regular commumecation and consultation among JR.C members and OBSL

As part of these overall purposes, the JEC wall provide a forum for the CSA Designates, the
Investment Industv REegulatory Organizabieon of Canada (“"TIROC™) and the Mutual Fund Dealers
Assoriation of Canada (“MFDA™) to:

*  miroduce 1ssues and concems regarding OBS] that have come to the attention of the

regulators through imrestors and Eegistered Furmes and discuss these among the regulators,
before bringing them to the attention of 0551

# jdentify emerging 1ssues or potential nsks and challenges
*  dizeuss backzround and cuwrrent information with respect to regulatory policies and suwdance
as well as standards applicable to and methodolomes used by Remstered Frms m order to
assist OBS] in understanding the context of disputes.
The JEC will provide a forum for OBST to:

*#  miroduce 155ues and concerns, Imcluding matters that mpact OBSI's operstions or the
effectivensss of the dispute resohrhon system for investors

*  bnng to the attention of the JRC atf an early stage, 155ues that moght have sipmificant
mpheations for the dispute resclhifion system and for Registered Fums

*  bnng to the attention of the JTRC 155ues that might impact the regulators, and to consult m

relation to measures that mught be tzken to improve the way that Fegmistered Fims deal with
complaints,
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1.  JRC memberzhip and frequency of meetines
The JEC will consist of representatives of the C5A Designates, TIECHC and the BEFDA

The JEC will meet on a regularly scheduled basis and at least twice a vear. Special meetings will be
scheduled as mecessary. Bepresentafives of OBS] may be invited to attend a meefing or a porbon of a
meetmg, erther on an ad boc or on a regularly scheduled basis. For example, the TEC may wish to
meet from fime fo tme with the Ombusdman and semeor staff to learn about investors” complamt
expenences relating to Fezstered Fommns and to facihtate OBSI staff s understanding of industry

practces.

As pronaded 1o the MO, the TEC will meet wath the Board of Dectors of OBEI at least once a year
to discuss, among other things:

* matenal operafing 1ssues, mcluding fees, specific to OBSI
# (BS] povernance matters

» effechvensss of OBSI's dispute resolufion practices.

3. Mlatters for dizcussion at JEC meetings
Matters for consideration or discussion by the JRC wall mnclude:

* consultation regarding the crteria that OBSI should meet to aclueve the public mterest
objectves of dispute resohotion, as well as any peed for Improvements to ndustry standards

# ypdates on proposed changes to mles, pudelmes, terms of reference and other matters
relating to complamt handhing or dispute resolution

# pomplaint handbng practices and Fegmstered Firms™ comphiance with related rules
established by the regulators

*  frmaton shanng regarding tvpes of complants, timselmes for resohing complamts and
dizcussion of general trends; including matching aggregated information from regulators
(e.g. with respect to types of complamts Aolumes) with aggregated information from OBSI

* coordmaton of JRC members’ respective commumications 1o ensure mvestor awareness of
dispute resolution and the avalabihty of OB5I processes

* ponsultation on fee setiing by OBSI
* ponsultation regarding the choice of independent evaluator and discussion of the results of
the first mdependent evaluzthon, and subsequent evaluations at least every five years,

meluding any recommendations by the evaluator and OB5I"s achon plan to address the
recommendations.
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APPENDIX “B” — TEAM BIOS

Professor Poonam Puri

Professor Puri is one of Canada’s most respected leaders in
corporate governance and corporate and securities law. She is
a tenured professor of business law and former Associate Dean
at Osgoode Hall Law School. Professor Puri has been
recognized with the Law Society Medal (2021), the David Walter
Mundell Medal (2021) and the Royal Society of Canada’s Yvan
Allaire Medal (2021) for excellence in contributions to the
governance of public and private organizations in Canada.
Professor Puri has been previously recognized as one of
Canada’s Top 25 Most Influential Lawyers, one of Canada's 100
Most Powerful Women and one of Canada's Top 40 Under 40
leaders. She is a graduate of the University of Toronto Faculty of
Law (LL.B., 1995, Silver Medalist) and Harvard Law School
(LL.M., 1997).

Dina Milivojevic

Ms. Milivojevic is an experienced litigator and corporate lawyer
with a deep understanding of litigation and dispute resolution,
expert governance knowledge and superior research skills. Ms.
Milivojevic has extensive experience conducting investigations
and independent evaluations in a range of contexts. Most
recently, she conducted an independent review of two major
transactions for a large not-for-profit organization. Ms. Milivojevic
is a graduate of McMaster University (B.A., 2009) and the
University of Western Ontario Faculty of Law (J.D., 2012).
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APPENDIX “C” — INDEPENDENT EVALUATION TERMS OF
REFERENCE

Independent Evaluation Terms of Reference
The Evaluator will report on:

A. Whether OBSI is fulfilling its obligations as outlined in the MOU between the Participating
CSA Members and OBSI; and,

B. Whether any operational, budget and/or procedural changes in OBSI would be desirable
in order to improve OBSI’'s effectiveness in fulfilling the provisions of the MOU and/or
recognized best practices for financial services ombudsmen.

The Evaluator will evaluate OBSI's operations and procedures applicable to the handling of
investment complaints involving participating firms whose relevant regulator is a Participating
CSA Member, IIROC and/or the MFDA, including the effectiveness of complaint resolution.

The Evaluator will consider and evaluate:

e investment complaint case files completed between November 1, 2018 and October 31,
2020 (the “Review Period”).

e current operating policies and procedures, including any changes made between
November 1, 2015 and October 31, 2020 (the “Five Year Period”).

e third party evaluations, financial audits and internal self-assessments completed during
the Five Year Period.

The Evaluator will ensure that the complaint files included in their review sample are selected at
random and include files with the following outcomes: out of mandate following investigation,
compensation recommended, no compensation recommended, settlement below recommended
amount, and refusal of recommendation resulting in publication.

In addition to examining case files, the Evaluator will undertake interviews with key stakeholders
including participating firms, complainants, consumer/investor groups, securities regulators and
OBSI staff. Interviews may be conducted personally, in writing, by telephone, or by electronic
means and may include the use of surveys.

The Evaluator will be given full access to information, meetings, communications, and OBSI staff
for the purposes of the Evaluation. OBSI will use its best efforts to facilitate and coordinate access
to former staff members and other stakeholders. Access to any materials or staff must pertain to
the Review Period.

A. Obligations under the MOU

With respect to requirement (A) set out above, the Evaluator’s report must include analyses and
conclusions on OBSI’s performance with respect to the following standards set out in Article 2 of
the MOU:

a) Governance — OBSI's governance structure should provide for fair and meaningful
representation on its Board of Directors and board committees of different stakeholders,
promote accountability of the Ombudsman, and allow OBSI to manage conflicts of interest.
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b)

d)
e)

f)

9)

h)

)

Independence and Standard of Fairness — OBSI should provide impartial and objective
dispute resolution services that are independent from the investment industry, and that
are based on a standard that is fair to both Registered Firms and investors in the
circumstances of each individual complaint. When determining what is fair, OBSI should
take into account general principles of good financial services and business practice, and
any relevant laws, regulatory policies, guidance, professional standards and codes of
practice or conduct.

Processes to perform functions on a timely and fair basis — OBSI should maintain its ability
to perform its dispute resolution on a timely basis and deal with complaints without undue
delay and should establish processes that are demonstrably fair to both parties.

Fees and costs — OBSI should have a fair, transparent and appropriate process for setting
fees and allocating costs across its membership.

Resources — OBSI should have the appropriate resources to carry out its functions and to
deal with each complaint thoroughly and competently.

Accessibility — OBSI should promote knowledge of its services, ensure that investors have
convenient, well-identified means of access to its services, and provide its services at no
cost to investors who have complaints.

Systems and controls — OBSI should have effective and adequate internal controls to
ensure the confidentiality, integrity and competence of its investigative and dispute
resolution processes.

Core Methodologies — OBSI should have appropriate and transparent processes for
developing its core methodologies for dispute resolution.

Information sharing — OBSI should share information and cooperate with the Participating
CSA Members through the CSA Designates in order to facilitate effective oversight under
this MOU.

Transparency — OBSI should undertake public consultations in respect of material
changes to its operations or services, including material changes to its Terms of Reference
or By-Laws.

B. Operational Effectiveness

With respect to requirement (B) set out above, the Evaluator’s report must set out analyses and
conclusions including:

a)

b)

d)

e)

A report on progress towards the recommendations from the previous independent
reviews.

A high-level evaluation of OBSI’'s operations with reference to its terms of reference,
internal policies and procedures, fairness statement, and loss calculation methodologies.
A detailed assessment of loss calculation methodologies employed by OBSI is not
required.

A high-level benchmarking exercise that compares OBSI to other financial services
ombudsman schemes or equivalent in comparable international jurisdictions both
operationally and with respect to OBSI’s general organizational approaches to matters
such as accessibility and transparency.

An analysis of OBSI governance, including particular reference to stakeholder
representation on OBSI’s board of directors.

An analysis of the reasons for settlements below amounts recommended by OBSI.
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Deliverable(s)

The Evaluator will present a final report in English to OBSI and make separate presentations to
OBSI Senior Management, OBSI’s Board of Directors, and a joint meeting of the OBSI Board of
Directors and the JRC. OBSI will facilitate a professional translation of the final report into French.

Timeline

The Evaluator will regularly update OBSI on its progress and immediately disclose any material
issues that could hinder its ability to carry out an effective independent evaluation. A full project
timeline will be presented by the Evaluator to OBSI for consideration and approval.

The final presentation to the OBSI Board of Directors and JRC will take place in December 2021.
Work on the review should begin in October 2021.
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APPENDIX “D” — OBSI’S TERMS OF REFERENCE

TERMS OF REFERENCE
Ombudsman for Banking Services and Investments (OBSI)

PART 1 - PURPOSE AND SCOPE

1.1 OBSFs purpose — OBS| seeks to resclve disputes betwesn participating
financial services firms and their customers if they are unable to resolve them on
their own. OBS| is independent and impartial, operates in the public interest, and
its services are free and accessible to consumers without the need for legal
representation. As an alternative to the legal system, OBS| works efficisntly and
confidentially to find a fair outcome through a fair process.

1.2 Scope — These Terms of Reference describe the principal powers and
duties of OB3l, the obligations of Participating Firms, the scope of OB3I's
mandate, and OBSI's process for receiving, investigating and s=eking resolution
of Complaints about Participating Firms.

PART 2 — DEFINITIONS AND INTERPRETATION
2.1 Definitions — In these Terms of Reference,
“Board™ means the beard of directors of OBSL
“Commerdal Judgment” means assessments of risk (such as in lending, taking
security or insurance underwriting), and assessments of financial and
commercial criveria or of the character of a Customer.
“Complainant” means any Customer of 2 Participating Firm or its Representative
miaking a Complaint ta OBS| and includes the authorized representative(s) of the
Customer, such as a personal representative, puardian, trustes or executor,
“Complaint” means an expression of dissatisfaction made by a Customer about
the Provision of a Fimancial Service in Canada by a Participating Firm, or
Representative of a Participating Firm, made

(=) in writing; or

{b) verbally, either

il at the reportable complaint level (if the Participating
Firm’s regulator has established such a level); or
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{ii) at any level, if the Customer's dissatisfaction has been
recorded by the Participating Firm,

and a Complaint includes izswes identified by QB3 in the course of its
investigation that are materially connected to issues raised by the Complainant.

“Customer” means an individual who, or small business that, requested or
received a Financial Service from a Participating Firmn or its Representative,
regard|ess of whether the Financial Service was received through an account at
the Participating Firm, provided it is reasonable for the individual or small
business o belisve that they were requesting or receiving a Financial Service
from & Representative or a Participating Firm.

“Financial Service” is any service related to the provision of financial advice or
products incduding buying or selling investments, devising or implementing
investment plans, or saving, borrowing, lending, financial planning or wealth
management strategiss.

“Industry Ombudservice” means any of OB:, the Ombudservice for Life and
Health Insurance {OLHI) and the General Insurance Ombudservice (GIO).

“OB5I" means the Ombudsman for Banking Services and Investments, an
organization incorporated under the Canada Not-for-profit Corporations Act

“Ombudsman” means the indwvidual appointed by the Board to exerdse the
powers and duties of the office of OBS] or a person to whom the powers of the
Ombudsman have been delegated in accordance with section 4.4.
“Participating Firm" means
(a) an Industry Member as defined in OBSI's by-laws; and
(b} any affiliated entity controlled by an Industry Member and
eligible itself for membership in OBS, excluding affiliated entities whose
main business is the provizion of insurance products or services;

that directly or indirectly provides Financial 3ervices in Canada.

“Prowision of a Financial S5envice in Canada™ means the provision of a Financial
Service

(a) to any consumer [Canadian or foreign) while that consumer is
located im Canada; or
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(b) to a resident of Canada, regardless of where they are when they
receive the Financial 3ervice; or

{c) from a place of business in Canada to any consumer (Canadian or
foreign);

and includes providing, inadeguately providing, and failing to provide Financial
Services.

“Regulator” means any applicable regulator and incdudes a sef-regulatory
organization.

“Representative” of a Participating Firm includes any individual who dealt with
the Complainant or supervised the dealing with the Complainant in the Provision
of Fimancial ervice that gave rise to the Complaint, whether the individual is an
employes, agent, or third-party contractor of the Participating Firmn.

“Small business" means an enterprise, irrespective of legal form, with annual
gross revenues under 55 million in each of the 5 years preceding submission of
the enterprise’s Complaint to DBSI.

“Standards” means any applicable statutory or regulatory requirements for
handling and resolving complaints, as well as any other standards adopted by the
Board for those purposes.

2.2 Interpretation

2.2.1 Delegation by Ombudsman — In recognition of the fact that the
Ombudsman's powers may be delegated, certain provisions of these Terms of
Reference refer to OBSI rather than to the Ombudsman. These provisions should
be interpreted as references to DBS] management or staff exercising the powers
and performing the duties of the Ombudzman delegated to them.

2.2.2 Gender and number — In these Terms of Reference, all references to the
male gender include, where the contest admits, the female gender and wvice
versa, and references to the singular number include, where the context admits,
the plural number and vice versa.

2.2.3 Parts, sections and paragraph numbers — In these Terms of Reference, all
references to parts, sections and paragraphs mean parts, sections and
paragraphs of these Terms of Reference unless otherwise indicated.

2.2.4 Conflicts with statutes, regulations and by-laws — If any statute or
regulation applicable in Canada or any portion of OB3I's by-laws conflicts with
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any portion of these Terms of Reference, the statute, regulation or by-law will

gowern and the conflicting portion of these Terms of Reference will be
disregarded.

PART 3 — 0BS5Sl ORGANIZATION AND GOVERMAMNCE

i1 Incorporation — OBS| is incorporated as a non-profit organization under
the Conada Not-for-profit Corporations Act.

3.2 Membership — Membership in OBS5| is available to any firm engaged in
the Provision of a Fimancial Service in Canada. A full list of Participating Firms can
be found on DBS!'s website.

1.3 Fees — B3l levies fees on all Participating Firms in accordance with its
by-laws. Information about the fees can be found on OBSI"s website.

34 Gowernance — 0BS5Sl is governed in accordance with the terms of its by-
laws, all applicable laws and regulations, and the following governance
principles:

{a) The Board is responsible for overseeing OBSl and the Ombudsman,
and the Ombudsman is accountable to the Board.

{b] The Ombudsman is OBSF's Chief Executive Officer and leads OBSI's
SENior management team.

lc] A majority of directors on the Board are Community Directors
elected in accordance with OBSI's by-laws, and must not occupy specified
positicns in Participating Firms, self-regulatony organizations or
govermment or have ccoupied such positions in the two years prior to
their election to the Board.

(d] A minority of directors on the Board are Industry Directors elected
in accordance with OB31"s by-laws.

(el The Board oversees the business and affairs of OBSI, establishes the
strategies and objectives to be implemented by manageament, monitors
standards of performance, and ensures that OB3| conducts its business
and affairs im 2 manner consistent with its mission and objectives.

{fl To maintain the independence and impartiality of OBSI staff, the
Board does not consider Complaints. The fimal decision concerning
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Complaints rests with OBS1. There is no appeal to the Board, nor can the
Board influence the decisions of OBS| staff.

PART 4 - OMBUDSMAN"S POWERS AND DUTIES

4.1 Principal powers and duties - The Ombudsman at all times will serve as
an independent and impartial arbiter of Complaints and will not act as an

adwocate for Participating Firmis, Complainants or any other person. The
Omibudsman will:

(a) Act fairly in accordance with OBSI's Faimess Statement adopted
by the Board;

{b) adhere to these Terms of Reference and all applicable Standards;

() advise the public abowt procedures for making a Complaint to
08351, to & Participating Firm or to ancther appropriate body;

{d} receive Complaints;

(=) where necessary, and without advocating on their behalf, assist
Complainants with the complaint process, induding helping them
articulate their Complaint to OBS| or a Participating Finm;

{f) investizgate Complaints with a view to resolving them through
approprigte dispute resolution processes; and

(=) as approprate in the circumstances, make recommendations to
Participating Firms and Complainants to resolve Complaints or reject
them on their merits.

4.2 Duty to owversee staff compliance — The Ombudsman is responsible for

ensuring that all 0B3! personnel (including officers, employees, consultants,
independent contractors and agents) comply with these Terms of Reference,
JB51's Code of Conduct and all policies and procedures adopted by the Boarnd.

4.3 Duty to safeguard privacy — The Ombudsman is responsible for
enzuring that OBS| complies with all applicable legislation protecting the privacy
of personal information, and all privacy pelides and procedures adopted by the
Board.

4.4 Ombudsman may delegate — The Ombudsman may delegate any of the
Ombudsman's powers to DBS] staff.
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PART 5 — COMPLAINTS TO OBSI

5.1 Preconditions for OBS] involvement — Subject to the limitations set out

below in Part &6 - Exclusions from OBS1's Mandate, OBS| may investigate any
Complaint it receives provided OB3l is satisfied that:

(a) Appropriate Complainant - the Complaint was made by all persons
having an interest in the subject matter of the Complaint, or that OBSI can fairly
consider the Complaint without the participation of one or more people having
an interest in the subject matter of the Complaint;

(b) Mo wvexatious claims - the Complaint is not frivolous or vexatious and
that the Complainant is not pursuing it in an abusive, vexatious or threatening
way;

(4] Firm had oppeortunity to investigate - the Participating Firm to which the
Complaint relates received the Complaint or the substance of it and rejected the

Complaint, made an offer to reschve it, or had at least S0-calendar days to
respond to it;

(d}) Complaint made to OBS| within 180 days - the Complaint was made to
B3] no more than 180-calendar days after the Complainant received a written
notice rejecting the Complaint, or a written offer for the resolution of the
Complaint, from the Participating Firm, subject to section 5.5 - OBS| may extend

time for filing Complaints;

(e) Claim made to Partidpating Firm within & years - the Complaint was
made to the Participating Firmm no more than six years after the Complainant
knew or reasonably ought to have known about the problem or issue giving rise
to the Complaint, having regard to what a reasonable person in the
Complainant’s circumstances, with the Complainant’'s abilities and limitations

ought to have known;

(f) MNo concurrent proceedings - the Complainant has not commenced
proceedings in any court or before an arbitration tribunal to adjudicate the
subject matter of the Complaint or, if such proceedings have been commenced,
the Complainant has agreed to hold them in abeyance pending completion of
OB351's investigation of the Complaint;

e} Consents received - OBS| has received appropriate consents concerning
the release and treatment of confidential information from all necessary parties
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and any other conzents, agreements or releases that OBS] considers appropriate
in the circumstances; and

(h) Mo previous OBSI| investigation - OBS| has not previously investigated
the Complaint or, if OBS| has done so, that new material information that was
not reascnably available has become available and OB3S| is satisfied the new
information warrants treating it as a new Complaint.

5.2 Response from firm not required — Nothing in section 5.1 (d) requires a
Complainant to wait for the 30-day peried stipulated in section 5.1 (c] to elapse
before submitting their Complaint to OBS1 if the Complainant has received an
offer to settle the Complaint or a notice of its rejection from the Participating
Firrm.

L.3 Effect of firmn offer or rejection — The 1E0-day pericd stipulated in
section 5.1 (d) commences as soon as the Complainant receives from the
Participating Firm a written notice rejecting the Complaint or a written offer for
the resolution of the Complaint, even if the 90-day pericd stipulated in section
5.1 (c) has not yet expired.

5.4 OBSI may extend time for firm's response — Despite section 5.1 (c),
B3] may decide that the Participating Firmn has not had sufficient time to
address a Complaint and that the Participating Firm’s internal process showld
continue for a reasonable pericd of time to be established by QB3] in
consultation with the Complainant and the Farticipating Firm.

L5 0BS5Sl may extend time for filing Complaints — If OBS| considers it fair to
do so, OBS| may investigate a Complaint it receives later than the 180-calendar
days stipulated under section 5.1 (d). In assessing the fairness of doing so, OBSI
will consider, among other things:

{a) Whether, and in what manner, the Partidpating Firmn notified the
Complainant of the right to bring a Complaint to OB3, including whether
any written notice provided by the Participating Firm sufficiently
specified the 180-calendar day period within which the Complainant has
the right to bring a Complaint to 0OBSI and whether the Participating Firm
adherad to any complaint-handling requirements that may apphy;

(b) the extent to which the Complainant and the Participating Firm
were occupied with negotiations for the resolution of the Complaint
during the 180-calendar day period; and

i<l wheather the Complainant was subject to extraordinary
Circumstances.
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L. Determining whether tinve limit was exceeded — OBS] may commence
investigation of a Complaint to ascertain whether the Complaint was made
within or beyond the time limit set out in section 5.1 (e).

5.7 Effect of regulatory proceedings — For purposes of section 5.1 (), OBSI
will not consider a regulatory proceeding, hearing or mediation to be a
proceeding before a court or arbitration tribunal.

5.8 Effect of class proceedings — For purposes of section 5.1 (f), OBS! will
nmiot consider a class proceeding to be a proceeding commenced by the
Complainant unless the Complainant is named as a representative plaintiff
rather tham merely a member of the cdass.

k.9 Joint investigations with other Ombudservices — Where, in the opinion
of OBS|, the subject matter of a Complaint (in whole or in part) is one in which
another Industry Ombudservice has expertize and the Complainant and the
Participating Firm consent, OBSl may cooperate with that Industry Ombudservice
in the investigation of the Complaint and may, if appropriate, makes a
recommendation jointly with the other Industry Ombudservice for the resolution
of the Complaint. Similarly, OBSl may cooperate with another Industry
Ombudservice in the investigation and resolution of a Complaint referred to
B35 by that Industry Ombudserdce.

PART &— EXCLUSIONS FROM OBSIS MANDATE

[ | Matters excluded — OBSl will mnot investigate Complaints, or portions of
Complaints, that relate soleby to:

(a) The general interest rate and risk management policies and
practices of a Participating Firm;

(b} the pricing of Financial Services by a Participating Firm;

{c) the scale of fees or charges gensrally applicable to Financial
Services offered to Customers of the Participating Firon in similar
circumstances; or

(d} the Commercial Judgment of a Participating Firmn.

Howrewer, OBS| may imvestigate whether the process by which a Participating
Firm implemented its policies and practices or made or maintained a Commercial
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Judgment was biased, incomplete, not in accordance with the Participating
Firm’s policies and procedures or otherwise was unfair.

.2 Matters already decided — OBSl will not investigate a Complaint where
the same subject matter, raised by the same Complainant, has been considered
in proceedings in or before any court, tribunal, arbitrator, or amy other
independent dispute resolution body, and those proceedings have concduded
with a binding decision on, or final disposition of, the merits of the Complaint.
B35 will alzo not imvestigate a Complaint whers the same subject matter has
be=n the subject of a settlement agreement between the Complainant and the
Participating Firm.

6.3 Regulatory proceedings and investigations — The proceedings referrad
to in section 6.2 do not include proceedings conducted by a regulator, and the
existence of a regulatory investigation into the subject matter of a Complaint
dioes not preclude OBSl from conducting its own investigation into the
Complaint. However, OBSI may decline to conduct an investigation in these
circumstances or may defer its own investigation until the regulatory
investigation is conduded. Where QOBSI so declines, or defers, it will inform the
Complainant and the Particpating Firm of its decision and will inform the
Complainant about cther dispute resclution alternatives that may be available.

L More appropriate forum — OB3] may decline to investigate a Complaint

if OBSI decides that the Complaint can be dealt with more appropriately by other
mieans, such as a procesding before a court, tribunal, arbitrator, regulator or any
other dispute resclution process.

6.5 0BS5Sl to determine whether Complaints fall within mandate — All
questions of whether a Complaint falls withinm OBSl's mandate will be determined
exclusively by OBSL In making that determination, OBS! will have regard to thess
Terms of Reference and may consider representations from the Complainant and
from the Participating Firm.

PART 7 — AGREEMENT TO SUSPEND STATUTORY LIMITATION PERIODS

7.1 Parties deemed to agree — To the extent permitted by applicable law,
every Complainant and Participating Firm must agree, and by submitting a
Complaint to OBS| or by becoming a Member of OBSl each does agree, that the
running of any statutory limitation period in respect of a Complaint will be
suspended from the time the Complaint iz submitted to OBS] until OBSI's
involvement in the resolution of the Complaint ends. For purposes of this
section, a Complaint is submitted to OBS] when the Complainant signs a consent
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letter authorizing JBS| to investigate the Complaint, and JBSI s imvolvement
ends when:

{a) The Complainant revokes their authorization for OBSI to
investigate the Complaint; or

{b) B3] issues a written rejection of the Complaint or a written
recommendation for resalving it, and any requested reconsideration
review has been completed by OBSIl, or the time for requesting a
reconsideration review has expired.

7.2 Other defences and remedies not affected — Nothing in section 7.1
prevents the Participating Firm or Complainant from raising any defences
relating to the passage of time before OBSI's receipt of the consent letter signed
by the Complaimant, or from proceeding at any time with legal remedies against
each other.

PART 8 — EXECUTION OF OBSI'S MANDATE

8.1 General practices — In carrying out its mandate and in reschling each
Complaint, OBS] will abide by these Terms of Reference, the Standards and the
following practices:

(a) In determining what is fair to the Complainant and the
Participating Firm, OBS] will take into account general principles of good
financial services and business practice, law, regulatory policies and
guidance, professional body standards and any relevant code of practice
or conduct applicable to the subject matter of the Complaint.

{b) To identify general principles of good financial services and
business practice, OBS] may, where appropriate, conzult within the
financial services industry, including with individual firms, associations,
regulators, industry entities and consumer groups, counsel and scademic
experts or elsewhere.

(<) JB5] will not be bound by the rules of evidence applied in couwrts,
arbitrations or regulatory hearings.

{d] B3] will not be bound by any of its previous recommendations.

8.2 Mo advice to parties — In carrying out their duties, and, in particular
their, duty under Section 4.1 (2], the Ombudsman and OB3! staff will not provide
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Complainants or Participating Firms with legal, accounting or financial advice on
matters relating to Complaints.

PART 9 - PROCEDURE WHERE CONFLICTS OF INTEREST ARISE

2.1 Definition of conflict of interest — For purposes of this Part, a conflict of
interest is:

(a) a material interest in the outcome of a Complaint;

(b} an interest that reasonably may be perceived as a material

interest in the cutcome of a Complaint; or

() a prior invohement in the Complaint, or involeement with the
Complainant or the Participating Firm or Representative against whom
the Complaint is directed, that reaszonably may be perceived as creating
an impedimant to the fair and impartial evaluation of the Complaint.

9.2 Where Ombudsman is conflicted — In the event that the Ombudsman
hasz a conflict of interest, the Ombudsman will immediately cease all involvement
in the investigation or resclution of the Complaint. In such cases, the
COmibudsman will immediately inform the Board about the conflict of imterest and
the Chair, or his or her delegate, will assign responsibility for investigating and
resolving the Complaint to another OBS] staff member, or an external
investizgator, who does not have a conflict of imterest.

9.3 Where Deputy Ombudsman or OBSl investigator is conflicked — In the
event that a Deputy Ombudsman or an 0BS5Sl staff member investigating a
Complaint has a conflict of interest, the Deputy Ombudsman or staff member
will immediately cease all involvement in the investigation or resolution of the
Complaint and will immediately inform hizs or her supervizor about the conflict of
interest. In such cases, the Ombudsman will assign responsibility for
investigation and resclution of the Complaint to himself or herself, to another
Deputy Ombudsman or to another OB staff member who does not have a
conflict of interest.

PART 10— MOMETARY LIMITS
10.1 Limit on single Complaints — OBS] may investigate a Complaint

involving a cdaim for any monetary amount if the Complaint falls within OBSI's
mandate under these Terms of Reference. However, OB3! may mot recommend
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that a Participating Firmi pay an amount greater than 5350,000 in respect of any
single Complaint.

10.2 Limit where multiple Complaints — The limit set out in section 10.1
does not apply to separate Complaints made by a Complainant about unrelated

subject matters. In such cases, each of the separate Complaints has a monetary
limit of 2350,000.

10.3 Mo improper division of Complaints — & Complaint shall not be divided
into two or more Complaints about the same subject matter for the purpose of
avoiding the monstary limit set out in section 10.1.

PART 11 - FIRMS" COMPLAINT HANDLING PROCEDURES

11.1  Intermal complaint handling procedures —All Participating Firms will have
in place and use the internal complaint handling procedures mandated by their
regulators. If no such procedures are mandated for a partioular Participating
Firm, it monetheless should put in place and use internal complaint handling
procedures that are fair and generally equivalent to those mandated by banking
or investment regulators in Canada as applicable.

11.2  Fair practices — At a minimum, and regardless of whether the
Participating Firm believes the Complaint falls within OBSI"s mandate, the
Participating Firm should:

a) Appoint a senior official to act as the final internal decision-maker
on unresohed Complaints;

{b) promote their internal and extermmal complaint-handling processes
through websites, brochwres, mailings, emails and other mesans necessary

to ensure Custormers have ready access to them in the event of a
Complaint;

{c) inform the Complainant in writing that they have a right to bring
the Complaint to OBS] 30-calendar days after making their Complaint to
the Participating Firm and within 180-calendar days of the Participating
Firm rejecting the Complaint or making an offer to resolve it;

(d) inform the Complainant in writing about the existence of time

limits for commencing a lawsuit or arbitration, and that a lawyer should
be consulted for advice about those time limits; and
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(2] provide the Complainant with a substantive written response to
their Complaint within S0-calendar days of receiving it, or, if a substantive
responze could not be provided within 90-calendar days, the Participating
Firm should provide the Complainant with a statement in writing setting
out:

{i) the reason for the delay;

{ii) an estimate of the date by which the Participating Firm
wolld provide a substantive response to the Complaint; and

{iii) a reminder that the Complainant has a right to bring the
Complaint to OBS| because 90-calendar days have passed.

PART 12 — FIRMIS OBLIGATIONS DURING OBS] INVESTIGATIONS

12.1 Full Cooperation with investigation — Every Participating Firm must:

(a) Fully cooperate with OB35] and assist in its investigation of
Complaint; and

(b} ensure the appropriate parties representing its institution are
available to discuss a Complaint, participate in an imeestigatory interview,
and respond to a settlement proposal, in a timely manner.

12.2  Providing relevant documents, records and things in a timely manner —
Ewvery Participating Firmm must provide OBSI with the following in a timely
manner:

(a) Copies of all requested documents, records and things in the
Participating Firm’s possession or control relating to the subject matter of
a Complaint;

(b} information generated and uncovered in the course of the
Participating Firm’s imternal investigation into the subject matter of a

Complaint;

{c) redacted copies of any document, record or thing that contains
information protected by

{i) legal privilege or privacy laws; or
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(i} a duty of confidentizality to a third-party, where consent to

dizclose has not been cbitained, despite best efforts to
obtain consent,

amd

{d} access to original decuments if needed for an investigation, to
verify the authenticity of a document or signature, unless doing so would
cause a waiver of privilege, breach of law, or duty of confidentiality to a
third-party where consent to disclose has not been obtained, despite the
Participating Firm’s best efforts to obtain that conzent.

12.3 Extent of obligations — The obligations set out in sections 12.1 and 12.2
apply not only in respect of investigations imto Complaints relating to the
Participating Firmn itself and its own present and former Representatives, but also
in respect of investigations inte Complaints relating to other Participating Firms
and their present and former Bepresentatives.

12.4 Consequences of failure to cooperate — If a Participating Firmn fails to fully
cooperate with DBSI's investigation of a Complaint:

(a) OB51 must first disclose to the Board and the Participating Firm's
regulators and then to the public:

(i) the name of the Participating Firm;

(i} the fact that the Participating Firm has failed to comply
with its cbligations under these Terms of Reference; and

{iii) particulars of the non-cooperation, in such manner and
detail as OB5] considers appropriate;

(b} OB51 must disclose to the Participating Firm's regulators the
identity of the Complainant and their representative or the
Representative at the Participating Firm; and

lc) 0B31 may disclose to the Board the identity of the Complainant
and the Representative at the Participating Firmn.

12.5 Escalation before OBSI publicizes non-cooperation — Where the
Participating Firm fails to fully cooperate in an investigation, the Participating
Firm’s reascns for its failure to cooperate will be escalated to the Ombwedsman
before OBS publicizes the failure to cooperate.
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12.6 Reporting Threats - The Participating Firmn will inform QB3] of any threat,

made by anyone involved in a Complaint, against the personnel or property of
B35,

PART 13 — RECOMMEMDATIONS AND REJECTIONS OF COMPLAINTS

13.1 OB5] determinations — After investigating a Complaint, OBS] will make a
recommendation for payment of compensation or other action if, in OBS1's
opinion, the Complaimant has suffered loss, damage or harm because of an act or
omission of the Participating Firm or its Representative in the Provizion of a
Financial Service in Canada.

13.2 Basis for determination — OBS| will make a recommendation or reject a
Complaint with reference to what is, im OBSI"s opinicn, fair in all the
circumstances to the Complainant and the Participating Firm, having regard to
the general practices set out in Fart 8 and, the provisions of this Part.

13.3 Settlement efforts while OBS investigates — 'While investigating a
Complaint, OBS| may seek to promote a resolution of the Complaint by
agreement between the Complainant and the Participating Firm. The
Complainant and the Participating Firm may also continue to seek to resolve the
Complaint themsehies if both parties agree. If no resolution is agreed upon, OBS|
will complete its imvestigation of the Complaint and will either make a
recommendation for its resclution or reject the Complaint.

13.4 Mature of compensation — Where 0B3l recommends payment of
compensation, it may do 5o to compensate the Complainant for monetary and
non-monstary losses,

13.5 Ouantum of compensation — Any payment OBS| recommends will not
exceed:

(a) The amount OBSI| considers appropriate to compensate the
Complainant for loss, damage and harm suffered by the Complainant duse
to the acts or omissions of the Participating Firmn or its Repressntative in
the Provision of a Fimancial Service; and

{b] in aggregate, the monetary limits stipulated in Part 10.

13.6 Format of recommendations — All recommendations from OBS| will be
made in writing and will include a summary of OB5l's reasons. Where 0BS5S
conducts an investigation jointly with another Industry Ombudservice under
section 5.9, OBS] may ssue any compensation recommendation jointly with that
other Ombudservice.
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13.7 Recommendations not binding — OBSI's recommendations will not be
binding on the Participating Firm or the Complainant.

13.8 Consequences of refusal of a recommendation — If a Participating Firm
refuses an DBSl recommendation for resolution of a Complaint:

a) 0B35] must first disclose to the Board and the Participating Firm's
regulators and then to the public:

(i) The name of the Participating Firm;

i) the fact that the Participating Firm has refused the
recommendation; amnd

{iii) particulars of the Complaint, as well as particulars of the
recommendation, in such manner and detail as OB3] considers
appropriate; and
{b) OB31 must disclose to the Participating Firm's regulators the
identity of the Complainant and the Representative of the Particpating

Firm; and

i) 0B51 may disclose to the Board the identity of the Complainant
and the Representative at the Participating Firmn.

13.% [Escalation before OBSI publicizes refusal — Where OBS| makes a
recommendation for resolution of a complaint but the Participating Firm refuses
that recommendation, the Complaint and the Participating Firm’s reason for
refusal will be escalated to the Ombudsman before JB5| publicizes the refusal.
PART 14 — RECONSIDERATION REVIEWS

14.1 Request for reconsideration — JB5] will conduct a reconsideration review
where the Complainant alleges:

{a) 0851 overlooked material information;
{b) OB3l failed to address material issues raised by the Complaint;

{c) 0B31 made a material error in analyzing information; or
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{d] new material information is available that was not previously
considered by OBSL

14.2  Time limit for requesting reconsideration — A request for reconsideration
miust be made by a Complainant in writing within 30-calendar days of OBSI
issuing its notice rejecting the Complaint or issuing its recommendation.

14.3  OBSI may extend time — 0B5] may extend the timne limit stipulated in
section 14.2 if the Complainant shows good cause for missing the time limit.

14.4 Decision following reconsideration — After completing a reconsideration
reviesww, OBSl may affirm its previous rejection of the Complaint, or may affirm, or
micdify, its previous recommendation, and OBS| will provide the Complainant
and the Participating Firmm with written notice of OB31's decision and the reasons
for it.

14.5 Reopening of Complaint — Where a reconsideration results in the
reopening of a Complaint under section 14.1 (a), (b} or (c], OBSI will notify the
Participating Firm that the Complaint is being reopensad.

14.6 HNew information — Where OB is satisfied, after a reconsideration
review, that the criterion in section 14.1 (d) is met, OBS| may reopen the
Complaint or consider the Complaint to be a new Complaint, and may deal with
it accordimgly, including ensuring the Participating Firm is provided an
opportunity to investigate and respond to the new Complaint.

PART 15 — LIMITS 0N ROLE OF OBS BOARD

15.1 Mo appeal to Board — Decizions by the Ombudsman or by QB3] to
investigate or not investizate a Complaing, to defer an investigation, to reject a
Complaint, to recommend payment of compensation or other action, or to
reconsider or not reconsider a Complaint are final and cannot be appealad to
OB51°s Board.

15.2 Mo interference by Board — The Board will not:

(a) Seek the identity of any Complainant who has made an inguiny or
Cormplaint to OBSI;

{b) seek information relating to any specfic inguiry or Complaint
made to OB3I;
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lc) make any representation about an inquiry or a Complaint to a
Participating Firm or a Complainant; or

(d} act on any information received that reveals the identity of a
Complainant or any information described in sub-paragraph (a) or {b)
abowe.

15.3 Board may consider complaints abowt OB5l — The Board may consider
any concerns brought to its attenticn about OBSI's complaint-handling process
or abowut the conduct of any employee or officer of OBSL

PART 16 — COMNFIDENTIALITY AND DISCLOSURE

16.1 eneral principles — OB5!'s dispute resclution process is confidential to
the parties to the Complaint and OB3]. Accordingly, except as required by law or
otherwise provided im these Terms of Reference:

(a) All discussions and correspondence between OBS| and the
Complainant, the Participating Firmn and their respective representatives
that form part of the dispute resclution process are not to be disclosed
for any purpose, other than to a professional advisor or a representative
who has agreed to comply with this confidentiality requirement, and are
not to be used by anyone in any ongoing or subseqguent legal or
regulatory proceedings except a5 set out in Part 16.5; and

{b) JB351's files relating to every Complaint are to remain confidential
and protected from disclosure.

16.2 Internal disclosure within DOBS — OBS| may disclose information abowt
a Complaint to its employees, agents, advisors and consultants in the course of
carrying out its activities, provided they are made subject to the same
confidentiality obligations as OBS|, Complainants and Participating Firms.

16.3 Ombudsman and OB5] not to be called to testify — Complainants and
Participating Firms must agree, and by participating in OBS!"s dispute resolution
process do agree, not to call or attempt to compel the Ombudsman or OBS| staff
to testify im any legal or regulatory proceedings relating to a Complaint.

16.4 Use of initial consent letter — An initial conzent letter signed by a
Complainant submitting their Complaint to OBSI may be disclosed and used for
the purpose of enforcing its terms, and alse for the purpose of establishing whean
the suspensicn of any statutory limitation pericd commenced.

105




1b.5 Discosure to regulators - Mothing im these Terms of Reference prevents
a Complaimant from sharimg informmation with a regulator for regulatory
purposes. Participating Firms and OBS1 must, and Complainants may, comply
with a written reguest from a regulator for discdosure of information,
documents, records or things. Where OB3S] complies with such a request, or
where OB3] notifies a regulator that a Participating Firmn has refused a
recommendation or failed to comply with its cbligations under these Terms of
Fefersnce, the Participating Firm and the Complainant may discuss the
Complaint and the underlying facts with the regulator.

16.5 Public disclosure — ' Where OB3] discloses to the public that a
Farticipating Firm has failed to comply with its obligations under thess Terms of
Refersnce or has refused a recommendation made by OBSI, the Participating
Firm and the Complainant may refer publicly to the information publichy
disclosed by QB3] about the Complaint.

16.7 Confidentiality requests — If any person provides confidential or
personal information to OB3] and requests that it not be disclosed to anyone
else 0BS5S will not disclose the information except with the consent of the
person who provided the information to OBS! or as required by law or by a
regulator. If consent is not given and the information is prejudicial to any party
to a Complaint, OB3] will not use that information for purposes of making a
recommendation adverse to any party to whom the information is denied.

1g.8 Proprietary information — Notwithstanding section 16.7, when making
its recommendations 0BS5S may take into account the need to maintain
confidentiality regarding a Participating Firm’s proprietary systems and security
measures of which OBSl has knowledge, even though no disclosure of those
zystems and measures has been made to the Complainant.

1e.9 Reporting threats — OBSl will inform a Participating Firm of any threat,
made by anyone involved in a Complaint, against a Complainant, the
Farticipating Firm, or OBS|, including threats against personnel or property.
Mothing in these Terms of Reference prohikits OBS| from notifying a
Complainant or a Participating Firm and law enforcement officials about a threat.
OB5] will not disclose to the person making such a threat any information about
who from OBS| provided the notification, nor may the Complainant or
Farticipating Firm make such disclosure, unless it is reguired by law, and then
aonly to the extent so required.

PART 17 — ANNUAL REPORTING

17.1 Matters to be reported — OB3] will prepare and publicly disclose an
annual report as well as other reports containing statistics, anonymized case
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studies of Complaints for educational purposes (with Complainant and
Participating Firm identifiers removed), other information that OBS| considers
appropriate to the interests of interested parties and the general public, and
information required by law or regulation.

PART 18 — THIRD PARTY EVALUATIONS

18.1 Periedic evaluation — OBS| must submit itself to knowledgeable,
independent third-party evaluations of its operations, conducted according to
timelines established by its regulators.

18.2 Ewvaluations to be made public — OBS! will make public the cutcome of
each evaluation conducted under section 18.1.
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